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PREFACE 


Recent researches in Islamic law and jurisprudence have opened 
up new horizons and, therefore, much work can be done in this field. 
One feels that since the formation of the orthodox schools of law there had 
been a great development in legal theory, doctrine and norm. Most of 
these doctrines and schools have been obviously influenced by the historical 
process. And this is natural. No law in any society, even in a religious 
one, is ever stagnant. It develops with the developmet of society. Islamic 
law, although authoritative, is not rigid by nature. It does not, of course, 
change very rapidly. Its develpoment is very slow and imperceptible. 
To reconstruct a society in the context of changing conditions it is essential 
that its law should be constantly revised by means of fresh interpretations. 
A vigorous search, dcep and extensive study, and re-examination of the 
legal material would be conducive to the formulation of the guidelines 
for further development. 


To acquaint oneself with the origins of Islamic law one must go 
back to its early legal manuals. The early phase has been surveyed to 
some extent; there, however, remains much work to-be done. The clas- 
sical period remained almost unexplored, although it is rich in legal litera- 
ture. The various aspects of legal theory, important legal doctrines, legal 
maxims, legal devices, a comparative study of the principles of the four’ 
orthodox schools, a comparison between the Sunni and the Sht'i law, and 
a study of classical legal thought and philosophy may constitute some 
important topics of future research. The study of law in different modern 
Muslim countries with their changing societies is also a subject of inquiry. 


In the field of Islamic jurisprudence a good deal of work has to be 
done. Some doctoral dissertations produced in recent decades are a wel- 
‘come contribution to the subject. Dr. M.Z. Madina's unpublished thesis 
on the classical doctrine of consensus, submitted tó the University of 
Chicago in 1957, is a fine piece of research. The Islamic Research Institute 
has a master plan aiming at producing scholarly works on various topics 
of Islamic studies. The present work is a part of this programme. 


(п) 

The work has been prepared with the materials available in the 
library of the Institute. I also benefited from the libraries at Lahore and 
Karachi during my short stay there. I could not refer much to the perio- 
dicals for want of their back issues in the library. 


I am deeply indebted to Dr. Rashid Ahmad Jullundhri, the present 
Director of the Institute, for taking kcen interest in the book and expedit- 
ing its publication. I owe profound thanks to Professor Mazheruddin 
Siddiqi, who guided me on some difficult problems and edited the mansu- 
cript. Iam also grateful to all my colleagues for their assistance to me in 
the preparation of this work. 


Ahmad Hasan. 


NOTE ON TRANSLITERATION 


The system of transliteration of Arabic words adopted in this 
series is thc same as has been employed by the editors of the Encyclopae- 
dia of Islam, new edition with the following exceptions: q has been used for 
k and j for dj, as these are more convenient to follow for English-knowing 
readers than the international signs. The use of dh, gh, kh, sh, and 
th, with a subscript dash, although it may appear pedantic, has been con- 
sidered necessary for the sake of accuracy and clearer pronunciation of 
letters peculiar to Arabic and Persian. As against the Encyclopaedia, 
їй marbü(ah has throughout been retained and shown by the ending h or 
t, as the case may be. This was also found necessary in order to avoid any 


confusion. 


CONTENTS 


Preface 
Note on Transliteration 
Introduction. 


CHAPTER | 
ута“, An Integrating Force in the Muslim Community 
CHAPTER II 
The Political Role of Ijma‘ 
CHAPTER III 
The Argument for the Authority of Ijmà 
CHAPTER IV 
The Classical Definition of Ijma‘: The Nature of Consensus 
CHAPTER V 
Competence for Ijma‘ 
CHAPTER VI 
Period of Time for Ijmà' 
CHAPTER VII 
Subject Matter of Ijmà' 
CHAPTER VIII 
Ijmá' by Silence 
CHAPTER IX 


The Evidence of Ijmà' 


Page 


36 


72 


83 


93 


103 


111 


120 


Civ) 


CHAPTER X 
The Condition of Time in Ijmà* 
CHAPTER XI 
The Value of Ijmà' and the Problem of its Abrogation 


CHAPTER XII 
Divergence in the Theory of Ijmà' 


CHAPTER XIII 


A Comparative Study of |та“: 
Sangha, Sanhedrin, and Church 


CHAPTER XIV 
Modern Trends in ljmà' 


Conclusion 
Bibliography 


Index 


Page 


135 


148 


164 


INTRODUCTION 


Islamic jurisprudence is originally based on the Qur'àn, the 
Sunnah, ijmà' (consensus), and qiyās (analogy) These are the basic 
sources of law, apparently autonomous and separated from each other. 
The main sources аге the Qur'àn and the Sunnah: Ijma‘ and діуаѕ 
are, in fact, subsidiary principles. They are generally applied when the 
original sources are silent on a certain question. These sources do 
not form watertight compartments, as the tradition shows. They 
are closely interrelated and carry the same spirit of revelation: the 
Qur'àn is the word of God; the Sunnah is its commentary, explanation, and 
its application in practice, though sometimes it carries only the spirit and 
import of the Qur'ànic teaching; ijmā is based on evidence derived from 
either of them; giyás requires an original basis. Hence Islamic law is 
described as divine law. 


| Islamic law portrays the élan of the Qur'ànic prescriptions through 
a process of reasoning and individual interpretation. Viewed from this 
standpoint. the whole body of traditional law is an outcome of the exercise 
of personal opinion and individual reasoning. In this sense the pheno- 
menon becomes subjective; and the four sources may better be called 
bases of law, as personal opinion and approach are involved in the process. 
But this product of human mind has been granted sanctity by means of an 
infallible ijmà'. 


So much about the four principles. Let us discuss the significance 
of ijmá'. This important doctrine played a vital role in the integration of 
the Muslim community. In its early phase it manifested itself as a general 
average opinion, a common feeling of the community, and as a binding 
force of the body of law against unsuccessful and stray opinions. In the 
classical period it developed with its complex theory and ramifications. 
It became a decisive authority in religious affairs. All religious doctrines 
were standardized through ўта". Its rejection was considered heresy, 
indeed sometimes tantamout to unbelief. On account of its loose machi- 
nery it can hardly be compared with the institution of the church. Neverth- 


(vi) 
less, the classical theory treats it as carrying the same force and spirit. 
Ultimately it became the hallmark of orthodoxy, i.e. Sunnism. 


Jjmà' in its early stages was parochial, i.e. the ijma‘ of Medina, 
Kufa, Basra, and Syria.  Al-Shafi'1 almost rejected the ijmda‘ of the scho- 
lars because of its parochial nature and because it involved personal opi- 
nion. He recognized only the ijma* of the community on the essentials 
of religion. Не substantiated his standpoint on the basis of some tradi- 
tions that were adopted later by the jurists. With the development of its 
theory in the medieval period, there appeared three types of attitude, 
viz. that which upheld the classical theory in foto; that which partially 
recognized it with reservations; and that which rejected it outright. Ortho- 
doxy could hardly convince its opponents because of the divergence of 
opinion on many points in the theory itself. 


In this study, our inquiry begins with the post-Shafi'i period. 
The early period has been explored, of course not finally, by Professor 
Schacht in “The Orgins of Muhammadan Jurisprudence", and by myself 
in my earlier work. Hence questions of early concept and development 
of ijma‘, its position in the legal schools, its early usage, and al-Sháfi''s 
treatment of it have not been dealt with in greater detail. The classical 
theory of ijmà' largely differs from its early concept and usage. One can 
hardly find its definition in the early legal texts, although the term has bcen 
frequently used there. 


The first three chapters of this treatise are introductory studying 
the social and political role of ijma‘ and its authority. The following 
chapters present detailed analysis of its classical theory, i.e. its definition, 
competence, period, jurisdiction, subject matter and other relevent ques- 
tions. The point of view held by the opponents of ijma‘ has been discussed 
in a separate chapter. The last two chapters deal with its comparative 
study and with the emerging trends in ўта“. 


The present study poses some important questions for further in- 
quiry of this doctrine in the context of the present-day situation; How 
this principle should be applied in the changing Muslim society of our day 
is a big question to answer. 


e 


CHAPTER — І 


ИМА, AN INTEGRATING FORCE 
IN THE MUSLIM COMMUNITY 


The Qur'àn repeatedly calls the Muslims an ummah (community).! 
This appellation, i.e. the ummah, by its very definition, presupposes unity, 
integration, and solidarity, not only in external organization bat also on the 
idealogical plane. The Qur'àn does not mean by this romenclature a 
nominally united group — united externally but split up internally. It 
exhorts the Muslims to remain united and to keep away from schism and 
disagreement.? The Prophet after his arrival at Medina formed for poli- 
tical purposes a larger community which consisted of the Jews as well.3 
This larger community was shortlived and the non-Muslims were eventually 
excluded from the Islamic community. Now the solidarity of the Islamic 
community rests on certain fundamentals which can be broadly categorized 
into law, dogma and rituals. These formal institutions give an external 
shape to the community. 


The process of integration of the ummah commenced after the migra- 
tion of the Prophet to Medina. The community secured its standing in 
its integrated form at Medina. The first step taken by the Prophet in res- 
pect of integration was the exclusion of the non-Muslims from the cominu- 
nity after they had violated the pacts concluded with them. Simultane- 
ously, the institution of brotherhood (mu’akhat) united the Muslims in a 
single whole. The Qur'àn talks of the Muslim brotherhood as a blessing 
from God.4 On a certain occasion when a blood feud arose between the 
tribes of Aws and Khazraj, the Qur'àn soothed their hostile feelings by 
calling the believers brothers. Since there was no idealogical disagreement 
among the Muslims during the time of the Prophet, such as appeared in 
later times, this idealogical cohesion was a vital binding force. The Qur'an 


2 THE DOCTRINE OF IJMA‘ IN ISLAM 


repeatedly talks of the Muslim brotherhood and exhorts them to cooperate 
with each other.6 This moral teaching of the Qur'àn for external and in- 
ternal unity gave a new momentum to the integration of the community. 
The idealogical cementing force during the time of the Prophet was the 
Qur'àn and the Sunnah. 


The need of integration was actually felt when, during the caliphate 
of Abi Bakr, a number of tribes refused to pay zakāt to the state. Abi 
Bakr took the situation seriously and decided to fight with them. He 
wanted to preserve the state of religion as it stood during the Prophet's 
time. The non-payment of zakāt was very serious for Abū Bakr, but 
*Umar and some other Companions viewed the situation from a different 
angle. As the people were neo-Muslims, they wanted to treat them with 
leniency. ‘Umar is reported to have remarked: “How do you fight with 
the people while the Prophet has said: I have been commanded to fight 
with people until they utter ‘there is no God but Allah’. When they utter 
this credo, they save their lives and property from me except for what is 
due to it.” But Abū Bakr did not agree with him. Не is reported to have 
replied: “Ву God, I shall fight with a man who separates what the Prophet 
had united".? There are different versions of Abū Bakr’s reply to ‘Umar, 
and his determination to fight with such people is of capital importance 
for the purpose of inquiry as to how the legal definition of a Muslim de- 
veloped in later history. ‘Umar seemingly desired to save the community 
from disintegration, and wanted to include in it the persons who refused to 
pay zakat. According to him, violation of an obligatory duty could be 
tolerated for a more important reason. Hence he quoted the tradition 
which gives the legal definition of a Muslim. But to Abi Bakr, putt- 
ing the community on a solid basis and following the practice of the 
Prophet’s time were more important than integration. Abi Bakr regarded 
the discontinuation of the previous practice as a deterioration of religion 
(naqs fil-din). This model practice (Sunnah) in the later ages proved to be 
the unifying force of the community prior to the emergence of the principle 
of ўта. ‘Umar changed his stand and ultimately agreed with Abi 
Bakr. Abü Bakr gave battle to these tribes and brought them to submiss- 
sion. From this we conclude that in the early days of Islam ideological 
integration was emphasized even at the cost of some Muslim tribes. And 
this was achieved through adherence to the model practice. From 
this model practice (Sunnah) in the long run there emerged divergent sects 
in Islam. The radical group as well as the moderate one claimed to be 


RE 


IJMA‘ AN INTEGRATING FORCE 3 


the followers of the model practice. The moderate group ultimately dis- 
tinguished itself from others by its appellation ahl al-sunnah wa'l-jamà'ah. 


After the demise of the Prophet it was not possible to extend the 
prophetic Sunnah per se in the changed circumstances. Hence the Sunnah 
assimilated in its ambit some other elements not originally coming from the 
Prophet. Itcontained local customs, practice of the Muslims arid the legal 
rules framed by the political.authorities during the early centuries. So 
long as the Sunnah in its wider concept conformed to that of the Prophet 
and the practice of the Muslims remained pure and continuous, it was taken 
as the Sunnah of the Prophet. The practice of the Muslims during the time 
of the first four Caliphs was comparatively pure and continuous. One 
finds nominal differences in the fields of law and dogma. Hence the prac- 
tice of the first four Caliphs is considered normative practice, being a part 
of the prophetic Sunnah. These Caliphs are generally known as a'immat 
al-hudà (leaders of guidance). Although the latter appellation owes its 
origin to a tradition of the Prophet, it marks a distinction between the 
early Caliphs and their successors, i.e. Umayyads and ‘Abbasids. With 
the emphasis of al-Shafi'I on the prophetic traditions the wider concept of 
the Sunnah was narrowed, and eventually identified with the traditions 
recorded in the well-known collections of Hadith. Still the concept of the 
Sunnah of the first four Caliphs and the Sunnah of the Companions sur- 
vived in the medieval period. Now until the time of al-Shafi' there 
existed three channels to ascertain the model practice, (1) prophetic tradi- 
tions, (2) the traditions of the first four Caliphs, and (3) the practice of the 
Companions on record. 


With the movement of the compilation of traditions, the Hadith 
literature swelled in the third century of the Hijrah. This gave rise to the 
problem of conflict between the well-known and solitary traditions. 
The Hadith collections contained mostly the isolated traditions which did 
not coincide with the practice. The collections of Hadith, however, 
prevailed over the well-known traditions which represented the established 
practice of the Muslims. The domination of Hadith in different fields 
resulted in the justification of law, dogma, and rituals on the basis of 
Hadith. Al-Ash‘ari, the eponym of the moderate school, sums up the 
orthodox tenets by saying, “This is the epitome of the beliefs of ashab 
al-hadith wa'l-sunnah," and at another place he remarks: “This is what 
is followed by ahl al-hadIth wa'l-sunnah."'9 


After the emergence of disagreement in the community the moderate 
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group called themselves ahl al-sunnah | wa'l-jamá'ah, ahl al-sunnah wa'l- 
istigamah, and ashab al-hadith wa'l-sunnah.1? These appellations indicate 


the role played by Мадий in uniting the community. The term current ` 


during the Prophet's time as a symbol for the unity of the community was 
salat (prayer). Hence the phrase al-salatu jami*ah frequently used in the 
time of the Prophet and during the early caliphate to assemble people for 
any important social problem.!! The terms ahl al-salah and ahl al-qiblah 
were, therefore, reserved to refer to the whole community comprising 
even the heretics who claimed to be Muslims. But it is surprising that the 
community was never called ahl al-Qur'an, although the basic unifying 
force throughout the ages was the Qur'an. The reason is, we presume, 
that the Qur'àn was never applied in its pure literal form. Its application 
remained subject to interpretation. It was interpreted in the light of the 
Sunnah (Hadith), on the basis of ra'y (considered opinion), and in the 
context of beliefs and doctrines of different sects. It was eventually de- 
cided by the Sunnis during the third century of the Hijrah that the Qur'an 
would be interpreted on the basis of its obvious meaning.!2 


Through the efforts of al-Shafi‘l and later on of Ahmad b. Hanbal 
orthodoxy took its stand on Hadith. Al-Agh‘ari uses the term ал/-а/- 
hadith for the group which takes its stand on Hadith. The word Sunnah 
in this appellation points to the moderate school which follows the practice 
of the Prophet through Hadith. Al-Ash'ari calls the groups which differed 
with orthodoxy ahl al-bid‘ah, ahl al-ahwa’, and ahl al-zayghwa'l-tadlil. 
He applies these terms to the Murji'ah, Khawarij, Mu'tazilah, and 
Shi‘ah'3. The Mu'tazilah laid stress on the well-known Sunnah. They 
refused to recognize the solitary traditions not known and practised among 
Muslims. Their attitude towards Hadith is pretty clear from the works of 
al-Shafi'l, al-Jahiz, and al-Khayyat. Refuting the isolated traditions 
advanced by the Shi‘ah in support of their stand, al-Khayyat replies to 
al-Rawandi, “This is because that the Sunnah of the Prophet is well- 
known (ma'rüfah), transmitted by the community at large. Whoever ге- 
ports an isolated tradition which contradicts his (Prophet's) Sunnah, 
. his falsehood will be known to all and his report shall be rejected.!4 
Even the early Shi'ah did not accept a tradition contradictory to the Qur'àn 
and to the consensus of the Muslims.!5 The Khawarij too looked askance 
at the isolated traditions. This is obvious from their criticism on Hadlth 
in Ibn Qutaybah's Ta'wI! Mukhtalif al-Hadith. With this background in 
view the reason can be easily discerned for the appellation ahl al-hadtth 
wa'l-sunnah applied by al-Ash‘arl to the right wing. 


—— 
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So far our hypothesis shows that the doctrine of the Sunnah was 
the unifying force in the community prior to ijmá'. Although the term 
ўта“ was recurrently used in the early Islamic literature of the first and the 
second century in its non-technical or semi-technical sense, it did not carry 
the same force of authority as the term Sunnah did. For this there are two 
reasons. First, the Sunnah was a concept already recognized in the pre- 
Islamic Arabian social order. If anything appeared as a Sunnah in the 
society, it had a psychological appeal at least to those who were conversant 
with it. Moreover, the significance of this institution was already known 
to the Arabs. Secondly, it had the support of the Qur'àn at its back. 
The Qur'an emphasized obedience to the Prophet. Sunnah was, therefore, 
an authoritative force for unifying the community. Things attributed to 
the Prophet had to be followed by the Muslims. If they were rejected, this 
was not because they were Sunnah, but because of some defect or weakness 
in their transmission or attribution to the Prophet. We have shown else- 
where that roughly until the middle of the second century of the Hijrah 
Sunnah and ijma‘ were so close to each other that both these terms were 
used interchangeably, rather sometimes identified. ! 6 


With the break in the established practice after the orthodox cali- 
phate a state of chaos appeared in different spheres. Differences arose 
in almost every legal problem; the community was divided into several 
theological secis. This resulted in the division of the Sunnah. Since 
ijmā‘ could not replace disagreement, a!-Shafi‘i was correct in his critic- 
ism on this principle. It appears that the principle of ijma* was utilized 
to save the community from chaos. The Sunnah and ijma‘ were hence- 
forth separated. The Sunnah became synonymous with HadIth and ijma‘ 
now became a term of reference. The concept of ijmà' developed with the 
emergence of the majority group (ahl al-sunnah) vis-à-vis different theolo- 
gical sects. The majority group claimed to be the follower of the right and 
ideal practice. Hence the Sunnah became a part of their appellation. At 
this stage the institution of jamd-ah was stressed, as the extremists were 
declared heretics by the majority group. 


From al-Sháfi'is discussions on the problem of ijma‘ and solitary 
traditions,!? it appears that orthodoxy justified their stand on the basis of 
traditions. But when different sects quoted traditions in support of 
their viewpoint, and this created a chaotic state of affairs with the increas- 
ing Hadith literature, the moderate group receded and again had recourse 
to ijma‘. The titles ahi al-hadith, ahl al-sunnah and ahl al-ijma' now 
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became identical. During the third century we find emphasis on jamá'ah. 
Ahmad b. Hanbal, who completed the work of al-Shafi‘l, divides the whole 
community into three groups with respect to prayer (sa/@t). First, he 
groups together Khawarij, Rawáfid, and ahl al-bid'ah. This group, he 
remarks, despises prayer in congregation and regards the Muslims as 
heretics. Second, he refers to people devoted to ease and pleasure holding 
ignoble assemblies of drinking and evil deeds. The third group is ahl al- 
jama‘ah who attends the prayer in congregation in the mosques regularly. 
This group, according to him, is the best of all.18 By ahl al-jamá'ah Ibn 
Hanbal does not refer only to the people who say their prayer in 
congregation, but presumably he means the moderate group. The term 
ahl al-jamá'ah is the second phase of the development of the appel- 
lation ahl al-sunnah. We come across this term іп an epistle of Abū 
Hanifah addressed to ‘Uthman al-Batti, who levelled the charge of irja’ at 
him. Abū Hanifah refuting this charge replied: “Let it be known that 
the best of things that you should learn yourself and teach people is the 
Sunnah. You should know the people who have learnt it of necessity. 
As regards the title al-Murji'ah, it may be remarked that it is no sin if 
a group believes in moderation (adl). The people of innovation (ahl 
al-bid'ah) have applied this term to the moderate group. But they are, 
in fact, ahl al-‘adl wa ahl al-sunnah (people of the middle-of-the-road and 
followers of the established practice). The antagonists have applied this 
term (Murji'ah) to them.”19 This shows that ahl al-sunnah and ahl 
al-bid'ah were earlier divided. Ahl al-bid'ah represented the left wing 
comprising all those groups which opposed orthodoxy. 


The concept of jamá'ah in the context of the integration of the 
community emerged for the first time in the first century of the Hijrah. 
The year 41 A.H., when Mu'àwiyah became the caliph after his compromise 
with al-Hasan b. ‘Ali, is known as ‘am al-jamá'ah (the year of unity).2° 
The reason for this seems to be that the dual caliphate was henceforth 
abolished and the conflict between ‘Ali and Mu‘awiyah now came to an 
end. Although politically this year was the beginning of integration, al- 
Jahiz (d. 255 A.H.) protrays it as the beginning of schism, absolutism and 
kingship.2! The term ‘am al-jamá'ah indicates that the community was 
absolutely disgusted with the internecine wars and it needed both internai 
and external solidarity. It is important to note that soon after the death 
of the Prophet emphasis was laid on the solidarity of the community. 
Disagreement resulting in chaos and anarchy was avoided as far as possible. 
Ibn Mas'üd and Abū Dharr are reported to have said four raka‘at of 
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` prayer even during journey at Mina following the caliph *Uthmàn who 
prayed four raka'át. They disagreed in principle with ‘Uthman who 
departed from the established rule of saying two raka‘at of prayer during 
journey. When they were asked why they prayed four raka‘at despite 
their disagreement, they replied, “Disagreement is evil," and “disunity 
is worse."22 ’Uthman is said to have detained the chiefs of the Quraysh 
in Medina lest perversion (fitnah) and dissension (wahn) should spread 
among the community.23 Unity (jama‘ah) was called belessing and sepe- 
ration (furgah) punishment.24 


The rise of the heretical sects in Islam was the result of the political 
upheaval since the time of ‘Uthman. This reached its climax during the 
reign of ‘Ali. The external disunity was thus redeemed by the movement of 
jama'ah. We shall discuss presently how Hadith literature accelerated 
this movement by laying emphasis on adherence to the majority or 
jamá'ah. The internal disagreement or the ideological chaos was removed 
by the dominating concept of the Sunnah. The title ahl al-sunnah w'al- 
jama‘ah, which represents the moderate and majority group, emerged as a 
via media out of radical trends. To establish this modus vivendi, law and 
theology cooperated with each other. The doctrine of taqlid (conformity) 
conserved the legal heritage of the first three centuries with the process of 
systematization. The development of orthodox theology pioneered by 
Ahmad b. Hanbal and accentuated by al-Ash‘ari standardized the dogma 
of Islam. In this process of standardization the doctrine of ijma‘ which 
must have been derived from the concept of jumà'ah played a paramount 
role. Although the term ijmd‘ was in currency in pre-Islamic Arabia, it 
gained momentum in its technical form, emerging as an authoritative force, 
with the emergence of disagreement in Islam. Orthodoxy was identified 
with ahl al-ijmà' in its culminating phase of development.25 The force of 
of ijmā can be imagined from the fact that even the left wing justified 
their views by referring to іјтӣ* and excommunicated their opponents on 
its basis.26 


The civil wars which resulted in the emergence of the concept of 
jamà'ah are known as fitnah in history. This is termed ‘fitnah samma', 
*amyà' and sometimes bakmd’ (deaf, blind and dumb schism) in Hadith 
literature.27 The word fitnah and its adjectives have been presumably 
derived from the Qur'ànic verse, “And they supposed there should be no 
trial (fitnah); but blind they were, and deaf. Then God turned towards 
them; then again blind they were, many of them, and deaf."23 It is reported 
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that Ibn ‘Umar was once asked about the meaning of fitnah. Quoting the 
Qur'ànic verse, “And fight them until there is no persecution, and religion 
is only for Allah,”29 he remarked: “Do you know what fitnah is? The 
Prophet was fighting with the infidels (so that they might embrace Islam 
and might not return to their religion). The return to their religion was 
known as fitnah and not the battle that you are fighting for wordly hege- 
mony.”3° This shows that these civil wars were very serious in the eyes of 
the people, and they took them as perversion of the community. But 
Ibn ‘Umar held a different view of the civil wars and disillusioned people 
by giving a new interpretation of fitnah. The report, however, indicates 
that there was confusion in the minds of people as to the meaning of 
fitnah. The concept cf jamd‘ah seems to be a reaction against the rise of 
schism (fitnah) in Islam. The Hadith literature supports our hypothesis. 
Nearly all the collections of Hadith which belong to the third century of the 
Hijrah contain chapters on fitnah. The main theme of these chapters is 
the prediction of the rise of sects and disintegration of the community. 
The traditions about fitnah lay emphasis on the solidarity of the community. 
All these traditions of the Prophet were quoted by orthodoxy in support 
of their stand.31 


The predictory traditions concerning the rise of sects in Islam and’ 
adherence to the community (jamd‘ah) are copious. It will lead us far 
afield if we quote them in foto. We, therefore, analyse some relevant and 
important traditions in this context. The Prophet is reported to have 
said, “The people of the Book before you were divided into seventy-two 
groups. And this community will be divided into seventy-three groups. 
Seventy-two of them will go to hell, and only one of them will enter para- 
di^. This single group is the jamd‘ah.”32 This tradition has different 
versions. The most important and interesting is the one which tells that 
onlv ahl al-sunnah wa'l-jama‘ah will receive salvation. This version also 
defines ahl al-sunnah wa'l-jamá'ah as the followers of the Prophet and his 
Companions.33 The occurrence of the title ahl al-sunnah wa'l-jamà'ah 
in this tradition is astonishing. This shows how the moderate group justi- 
fied their school and even their title on the basis of Hadith. Earlier we have 
shown the development of this title and concluded that orthodoxy stands 
on the traditions of the Prophet. This is illustrated by the remarks of al- 
Asfarà'InI (d. 741 A.H.), "There is no sect out of so many sects in the 
community more obedient to the Prophet and more attached to his Sunnah 
than these people (moderate group). This is why they aré called ashab 
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al-Hadith and their title is ahl al-sunnah wa'l jamā'ah.34 Another tradi- 
tion runs: “Disagreement will appear after me. If you find a man who 
separates himself from the community or designs to shatter the practice of 
the community of Muhammad, kill him, whoever he may be. This is be- 
cause Allah’s hand is upon the community (jama'ah), and Satan goes with 
a man who disassociates himself from the community."35 Such traditions 
predict the aftermath of the civil wars when the community fell a prey to 
decp disagreement and required total integration. This situation does not 
permit the slightest difference of opinion from the views generally held by 
the community, and constitutes an overemphasis on integration. 


The concept of strict adherence to the jamd‘ah gave rise to the 
‘idea of the infallibility of the agreed decisions of the community. The 
following tradition gives sanction to this notion: “Му community will. 
not agree on an error. When you see disagreement, you should follow the 
overwhelming majority."36 This tradition is a basis for the justification 
of the principle of ўта“. 


The emphasis on jamá'ah in medieval Islamic society for the sake of 
the stability of the ummah leads to the disparagement of the individual. 
This gave a setback to the individual thought. Alongside of adherence to 
the jamá'ah we find also stress on unquestioning allegiance to the amir. 
Strict adherence to the jama'ah coupled with obedience to the amir left 
no freedom for the individual. This-was done as a makeshift but subse- 
quently it became permanent. The following tradition illustrates the point 
in question: Hydhayfah b. al-Yamàn reports, "People used to ask the 
Prophet about good, but I used to ask him about evil for fear of getting it". 
I said, *O Prophet of Allàh, we were in ignorance and evil, Allah brought 
this good for us; will there be any evil after this good?" Не said, “Yes.” 
I said, “Will there be good after that evil?" Не said, “Yes, there will 
be dakhan (dinginess).” I asked, “What is this dakhan (dinginess)?" 
He replied, **People will follow the Sunnah other than mine, and lead a life 
without guidance; you will find in them good and evil." I asked, “Will 
there be evil after good?" Не said, “Yes, people will invite to the gates 
of hell. One who responds to them will be thrown in it." J said, “O 
Prophet of Allah, tell me their qualities.” Не replied, “They wili be from 
our group, and will speak our language." I said, "What do you adivse 
me to do if I get them?" Не said, “Follow the community (jama'ah) of 
the Muslims and their leader." I said, “If they have no community and 
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leader, what should Ido?” He replied, “Leave all the sects, even you take 
shelter in the root of a tree until you die in the same condition." 37 


Another tradition goes: “If any of you finds his leader doing some 
work detestable to him, he should tolerate it patiently. This is because 
he who separates himself from the community (jama‘ah) by a span will 
die the death of ignorance.”38 The Prophet laid emphasis on obedience 
to the amir to protect the community from chaos. 


Since the Umayyads and ‘Abbasids could not maintain the stand- 
ards estabiished by the Prophet, the masses were not satisfied with their 
behaviour. Hence the term “Sunnah of the rightly-guided Caliphs" in- 
dicates distiaction between the practice of the first four Caliphs and that of 
thelater Caliphs. The following tradition emphasizes obedience to the first 
four Caliphs: “I advise you to fear Allah and to obey the leader, even if 
heis a negroslave. One who survives me shall see profound disagreement. 
You should then follow my Sunnah and the Sunnah of the rightly-guided 
Caliphs. Hold fast to it and follow it to the last letter. You should desist 
from following new practice, because every new practice is innovation 
(heresy) and every innovation is error.”39 


Althougn the tradition in question does not name the rightly-guided 
Caliphs, it is generally interpreted as referring to the first four Caliphs. 
It seems that the term ‘al-khulafa’ al-ráshidün' must have gained currency 
during the third century of the Hijrah, because it is not traceable in the 
Islamic literature of the first two centuries. Th title might have been deri- 
ved from this tradition. 


One concludes from the preceding analysis that emphasis was laid 
equally on adherence to the Sunnah andthe jama‘ah. In other words, 
Sunnah and jamà'ah at one stage became identical. And this was natural 
because the majority group grew out of the radical schools and identified 
their views with the Sunnah. Therefore it has been well said in a tradition 
that abandonment.of the Sunnah is tantamount to separation from the 
jamá'ah.*9 Further, the Sunnah in the last stage was identified with ‘the 
pure practice of the Prophet,’ jamà'ah with the ‘group of the adherents of 
truth, even though in a minority’ and furgah with the ‘group of the follo- 
wers of falsehood, even though in a majority.'*! A leader was considered 
indispensable for the unity of the community. Absence of a leader in the 
community was regarded as the ‘death of ignorance.’42 Obedience to the 
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tyrant and unjust rulers was tolerated so long as they were regular in 
saying their prayers.43 


The question of the definition of ummat al-Islam (the Islamic com- 
munity) is a corollary to the concept of jama‘ah. И also involves the prob- 
lem of excommunication (takfir). It was introduced probably to establish 
the orthodox standards in different spheres vis-à-vis the standards of the 
opponents. Al-Sháfi'i emphasized strict allegiance to the community. 
But he did not lay down any definition of the ummah. During the 
second century of the Islamic era the theological sects arose, as is evident 
from al-Sháfi'i's use of the term ahl al-kalam, and also from Abū Hanifah's 
letter to *Uthmàn al-Batti. Moreover, the term ahl al-‘adl wa'l-tawhtd 
in this letter indicates the emergence of the moderat group. But the stan- 
dard definition of the ummah is not traceable until the death of al-Shafi‘l 
(204 A.H.). The reason may be that the doctrinaire aspect of Islam in its 
systematic form was in evolution and the process was developing. As 
a result of the emergence of the various theological sects the question of 
the definition of a Muslim and that of the community arose. The defini- 
tion of the community (jamá'ah) perhaps owes its origin to the jam2‘ah 
of the prayer. Ahmad b. Hanbal tells us that the Khawarij, Rawafid, 
and ahl al-bid‘ah (innovators) did not offer their prayer together with the 
rest of the Muslims in their mosques, and they held them heretics, rather 
separate from the community.^* Besides, the Azariqah, a sect of the 
Khawarij, regarded the territory of the Muslims as dar al-kufr. They had 
their own separate camps which they called dar al-Islam. It was obligatory, 
according to them, on a Khàriji to migrate to their camp, because one who 
lived with the Muslims in their territory was an unbeliever (kafir) in their 
eyes.45 Such trends of separation must have paved the way for defining 
the ummah of Islam. 


We do not find any standard definition of the ummah before ‘Abd 
al-Qahir al-Baghdadi (d. 429 A.H.). We come across, of course, sporadic 
statements regarding the definition of the community. Al-Jahiz refutes 
the charges of the Shi‘ah of his time that Abū Bakr was an unbeliever. He 
tells them: “You agree withfus on the point that he (Abi Bakr) uttered the 
credo of Islam, ate the flesh of the legally slaughtered animal, and exhibi- 
ted Islam . . . . Therefore, according to the established rule, it is essential 
to regard him as a Muslim on the basis of our agreement upon his obvious 
belief." 46 
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Whether a Muslim becomes an unbeliever by committing a grave 
sin was a serious problem. It seems that ijma‘ was already reached before 
the time of al-Ash'ari on the point that Muslim does not become an un- 
believer by committing a grave sin. Al-Ash'arl regards a Muslim who 
commits a grave sin as a believer. He considers this belief an article of 
faith of the moderate group (ahl al-hadith wa'l-sunnah).*? He remarks 
that there are two viewpoints concering a man who commits a grave sin. 

One holds him to be an unbeliever, while the other regards him as an unright- 

eous (fasig). The former is the view of the Khawarij and the latter of 
ahl al-istiqamah (the moderate group). According to him, no one before 
Wasil b. ‘Ata’ held that a Muslim who commits a grave sin is neither a 
believer nor an unbeliver. Further, he remarks that since WAsil separated 
himself from the community by making such a statement and opposing the 
ўта“ on the definition of a Muslim, he was called Mu'tazili. Again, he 
says that all the Muslims agree that a sinner from among the ahl al-salah 
(people of the prayer) is either a believer or an unbeliever. The agreement 
of the Muslims on this point excommunicates, him (Wàgil) and his opinion 
stands rejected.** The term ummah, however, was not sharply defined by 
al-Ash'ari. The ahl al-giblah and the ahl al-salah, according to him, cons- 
titute the ummah. It comprehends both the moderate and the extreme 
groups. 


The definition of the ummah of Islam crystallized during the time of 
al-Baghdadi (d. 429 A.H.). He records the definitions of the ummah as 
given by al-Ka'bi (d. 319 A.H.), al-Karramiyah and a group of ahl al- 
hadith. He refutes the definitions of these groups and takes his own as the 
standard one. According to al-Ka'bi, he observes, the name millat al- 
Islam aplpies to a man who confesses the prophethood of Muhammad 
(peace be upon him) and holds that his teachings are true; let him say any- 
thing after this confession. The name ummat al-Islam, according to al- 
Karràmiyah, is applied to persons who utter the credo (kalimah) of Islam, 
whether they believe in it sincerely or not. According to a group of a ahl 
al-hadith, the term ummat al-Islam stands for the people who believe in the 
obligatory duties, i.e. offering five daily prayers facing the Ka'bah. Finally, 
he puts forth his own definition which represents the beliefs and doctrines 
of ahl al-sunnah. "The definition says: “What is true, according to us, is 
that the term millat al-Islam (Islamic community) applies to a man who 
believes in the temporary existence of the world, oneness of its creator and 
His eternity, and that He is just, judicious, and rejects the anthropomor- 
phism and the negation of divine epithets, and belives in the prophethood 
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of all His prophets and that of the Prophet Muhammad (peace be 
upon him), and that he was sent as a Prophet to all and sundry, and 
that God helps His Shari*ah, and that his teachings are true, and that 
the Qur'an is the source of the Shari‘ah, and that observance of five daily 
prayers, payment of zakat, fasting during the month of Ramadan, and the 
hajj pilgrimage are obligatory duties. One who confesses this is a member 
of the Islamic ummah. If one does not confound one's faith with the evil 
innovation (bid‘ah) leading to unbelief, one is a muwahhid (a believer 
in the unity of God) and a Sunni (moderate).''^9 The above definition 
clearly reflects the Ash'arite prejudice because it does not allow an oppon- 
nent of the orthodox viewpoint to be a member of the community. None 
the less, al-Bayhdadi is not clear about the excommunication of all heretical 
sects, but he is strict in the case of their leaders. He treats them sometimes 
on a par with the apostates and occasionally with the Magians.5° 


Al-Shahrastàni is more logical in his definition than al-Baghdadi. 
He defines the terms millah, minhàj and Sunnah as follows:- 


“Mankind requires association with their fellow beings in order to 
earn their livelihood and to make preparation for the next world. 
This association should be established in a form by which solidarity 
and cooperation may be achieved. By solidarity one can protect 
one's right; and by cooperation a man can acquire what is not 
owned by him. The association established in this form is known 
as millah. The particular way which leads to this body (hay’ah) 
is called minhaj (method), shari*ah (pathway), and Sunnah (trodden 
path). The acquiescence in this Sunnah is termed jamàá'ah. God 
says, “То every one of you we have appointed a right way and an . 
open road (5:48)." 51 - 


This definition shows that the terms minhaj, shir'ah and Sunnah 
are approximately synonymous. The definiton also draws a distinction 
between the millah and the jama‘ah. The jamd‘ah is the mainstay while 
the Sunnah and other allied terms are instrumental to the jamd‘ah. The 
link between the Sunnah and the jamda‘ah is also clear from the above 
definition. 


With the establishment of the creed through the theologians of 
Islam, the idea of excommunicating the opponents developed. The 
definition of a Muslim formulated by orthodoxy became the standard for 
excommunication. Since orthodoxy stood оп ijma‘, the denier of ijmà' 
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in principle was declared heretic.52 The theologians freqently excommuni- 
cated their opponents with the result that the study of scholastic theology 
became a point of dispute. Numerous tracts were written in favour of as 
well as in opposition to the study of this science.53 


Al-Ghazall (d. 505 А.Н.) expressed his vehement opposition to the 
frequent excommunication of the Muslims. Disbelief, according to him, 
means belying the teaching of the Prophet. He thinks that Jews, Chris- 
tians Hindus and atheists are unbelievers because of their disbelief in 
the Prophet of Islam and also in the prophets before him. Explaining the 
seriousness of excommunication he asserts that if a Muslim is declared 
kafir, he becomes eligible for condemnation to death and residing eternally 
in the hell-fire. Al-Ghazali thinks that disbelief can be known through 
textual evidence (nass) or by analogy. Не does not regard the persons who 
interpret Islam allegorically as unbelievers, provided they follow the rules 
of allegory (gànün al-t’awil). He contends that there seems no reason to 
declare the allegorists unbelievers because every sect of Islam has recourse 
toit. As regards the essentials of Islam, al-Ghazàli presumes that one who 
changes the external meaning in toto without furnishing any proof, is neces- 
sarily an unbeliever. It seems, however, that he was very careful in excom- 
municating the Muslims. He has left a valuable counsel concerning excom- 
munication which we reproduce literally: “You should deter yourself as 
far as possible from excommunicating the people of giblah (ahl al-qiblah) 
so long as they utter, ‘there is no god but Allah, Muhammad is the apostle 
of Allah’ without contradicting it. Contradiction means to think it law- 
ful that the Prophet can tell a lie with reason or without reason. Excom- 
munication is signally hazardous while silence has no danger." 54 


The doctrines of Islam are based on three sources, namely conti- 
nuous and well-known tradition (tawatur), isolated tradition (khabar al- 
wahid) and consensus (ijmà') On who rejects the doctrines based on 
tawátur (continuous practice and report) is an unbeliever according to al- 
Ghazall’, while one who denies solitary reports is not а kafir (unbeliever). 
As regards rejection of the doctrines based on ijmd‘ he observes that it 
is not disbelief because the fact that ijmà' is an authority by itself is disputed. 
Moreover, he raises the same objections to ijmà' as al-Shàfi'l had done 
before him. He thinks it is difficult to know whether a point in question 
was agreed upon by Muslims. Finally, he remarks that a man who 
opposes ijmd' which is not yet established in his opinion is ignoramus and 
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erroneous, but not unbeliever. He, therefore, cannot be excommuni- 
cated.55 


Al-Ghazall does not accept the definition of a Muslim furnished by 
the Sunni theologians as the standard one. He shows his abhorrence to 
the schoolmen who narrowed the mercy of God and confined it to the 
theologians alone. He cnuneiates his own definition of a Muslim which 
seems to be more reasonable than those furnished by his predecessors. 
He remarks: “What is clearly true is that one who believes firmiy in the 
teaching of the Prophet and the content of the Qur'àn is a believer (mu'min), 
no matter if he is ignorant of the evidence. Rather the belief based on 
theological evidence is fairly weak; strong is the belief of the masses which 
they imbibed in childhood through continuous transmission (rawātur).” $6 


The term ўта“ in its etymological sense shows that its concept must 
have emerged when disagreement raised its head in Islam. A brief dis- 
cussion of its semantics will prove our presumption. The root meaning 
of ijmà' is ‘to collect’, ‘bring together’ ‘gather up’, ‘assemble’, ‘congregate’, 
‘muster, or ‘draw together’. The term has been derived probably from the 
Arabic idiom‘ <—&) cme! ' (I collected together from every quarter the 
camels taken as spoils from the people to whom they belonged, and drove 
them away). It signifies simply ‘the driving of camels together.’57 Abū 
Dhuwayb, a Hudhali poet, is generally quoted by the lexicographers in 
support of the meaning of the word ijmd‘. He says: 


Ct бе 55 My | gu o X WK 
(The wild ass and her mates seemed below in the hollow vale of Nubayi‘ 


and the ravines that lead to the Dhu’l-‘Arja’ steep, a fresh plundered herd 
of camels.)5* 


Thé Arabic idiom ~i"! сл! is an appropriate example to indicate 
the meaning of ijmàá'. The phrase means an open ground in which people 
are assembled, and they are not separated from each other lest they should 
go astray. The gound is, therefore, called mujmi‘ah because it unites 
them together.59 The word ijmá' is also used for binding the teats of a 
she-camel together with a tie.$9 This shows that the term carries the 
root meaning of uniting separate things. 


Besides, the term has another meaning. It means 'composing and 
settling a thing which has been decomposed (and unsettled), as an opinion 
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which one determines, resolves, or decides upon.’ Therefore, it stands for 
determining, resolving or deciding an affair so as to make it firmly settled 
(after it had been unsettled in the mind), or after considering what might 
be its issues or results, and saying at one time ‘I shall do this’, and at another 
time, ‘I willdothis.' Hence the phrase, „У.а! or „Yl дес! (Tdetermined, 
resolved, or decided the affair).$! The Qur'àn used the word ijma‘ in 
this connotation.62 The term carries both the meanings, i.e., unity and 
determination. The early scholars utilized it for the systematization of the 
affairs of the community after a period of chaos, and for upholding the 
established and agreed practice. The term, however, owes its origin to the 
pre-Islamic Arabic idioms. Whether the term ijmá' was borrowed from 
the Stoics, as Professor Simon Van den Bergh ргеѕитеѕ,63 is a difficult 
question to answer. It seems that this concept emerged in Islam as a socio- 
political necessity, for such social institutions are universal in different 
cultures and religions. This will occupy us in a separate chapter. 


Conformity (taqlid) and consensus (ijmà*) went hand in hand since 
the gate of ijtiliad was closed. Rather conformity proved to be an integral 
factor in bringing about the operation of ijmà' as a regulating and binding 
force in medieval Islamic society. It is difficult to pinpoint the period of the 
closure of the gate of ijtihad and the domination of taqlid.. It is, however, 
certain that personal allegiance in different regicns of legal activity started 
since the second century of the Hijrah.64 This is the period when the 
early schools of law were in the process of formation. These trends 
culminated in the strict personal conformity during the fourth century of 
the Hijrah. The door of ijtihàd was not closed down all of a sudden. 
But this was done by slowing down the creative thinking and original legal 
activity. We find some clues in the legal manuals of the fourth century of 
the Hijrah how conformity permeated Islamic jurisprudence. Abu'l-Hasan 
al-Karkhi (d. 340 А.Н.) produced a tract on the principles of Hanafi 
law. In this tract he lays down the following rules: “Any Qur'ànic verse 
which contradicts the opinion of *our masters' will be construed as having 
been abrogated, or the rule of preference wi.. apply thereto. It is better 
that the verse in question be interpreted in such a way that it conforms to 
their opinion." Further he remarks: “Апу tradition which contradicts the 
opinion of *our masters' will be construed as having been abrogated, or it 
will be deemed that the tradition in question contradicts some other parallel 
tradition (which coincides with the opinion of the masters). The argument 
will, therefore, be based on the parallel tradition (which conforms to the 
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opinion). Or, if there is no parallel tradition, the rule of preference will be 
applied as was done by ‘our masters’. In case the rule of preference is not 
applicable, the tradition will be interpreted in such a way that it harmo- 
nizes with their opinion."65 These two principles formulated by al-Karkhi, 
an eminent authority on Hanafi law, reflect the trend of the legal activity 
during the fourth century of the Hijrah. The opinion of the masters (i.e. 
jurists) was in the process of transformation into ijmà'— the only mainstay 
for decisions. As a result of this conformistic attitude toward Islamic law, 
the Qur'àn and the Sunnah of the Prophet began to be interpreted in the 
light of the decisions of the masters (early jurists) and not independently. 
The Iraqi jurists, who were noted for their dynamism in legal thinking in 
the early period, began to think on law in terms of conformity in medieval 
period. Butit should be remembered that these early authorities are them- 
selves reported to have been opposed to the conformity (taqlid) in legal 
matters.66 


Al-Tabari (d. 310 A.H.), in his 7kAtilàf al-Fugaha’, describes the dis- 
agreement of the early jurists, e.g. Abū Hanifah Malik, al-Awzà'1, and al- 
al-Sháfi on legal problems. But for the point on which they are agreed 
he uses the word ijmá' (agreed). It is for the first time that the term 
ўта“ is markedly used for the agreement of a definite number of the 
jurists whose names are known. Malik uses this term in al-Muwatfa’ 
frequently for the general agreement of the jurists or people of Medina. 
The same practice is noticeable in al-Sháfi'] and his contemporary jurists. 
It is, however, clear that agreement and disagreement were coeval, rather 
agreement grew out of disagreement. At a later date when law was 
standardized, disagreement was ruled out, and agreement became the 
standard. Still at this stage. of taqlid we find some jurists during the fourth 
century of the Hijrah differing with the early jurists. For instance, Abü 
Hanifah, Abū Y üsuf and al-Shaybàni agree that the eating of spiny tailed 
lizard (al-dabb) is unlawful.$7 Al-Tahawi discusses this problem at full 
length and refutes the arguments of al-Shaybani in his Sharh  ma'ani'l- 
Athar.68 But this creative and independent thinking is rarely seen in the 
medieval period. Henceforth limited ijtihàd within the framework of a 
specific school of law began and independent ijtihad cametoan end in the 
legal sphere. Jjmd‘ recognized the authority of the four Sunni schools of 
law and rejected the validity of the remaining early schools. Any opinion 
other than that of the four schools of law became a solitary opinion carry- 
ing no weight. Conformity provided sustenance for ijma‘. Henceforth 
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ijmà' became the basis of religion, as was truly remarked: ''Zjmà' is the 
strap and support of the Shari*ah and to it the Shart'ah owes its authen- 
ticity."69 This sort of rigidity resulted in the reaction against taqlid. 
Ibn Hazm (d. 456 A.H.), Ibn Taymiyah (d. 727 A.H.), Ibn Qayyim (d. 
751 A.H.), and al-Shawkani (d. 1250 A.H.) expressed vehement opposition 
to taglid and laid great stress on independent ijtihad. | 


Despite their vital role played both by conformity and by consensus 
in respect of intzgretion in various spheres, unsuccessful individual opi- 
nions could not be totally eliminated. Further, disagreement did exist 
among the four orthodox schools of law. Hence disagreement among 
the community was considered as sacrosanct as agreement. This religious 
sanctity to disagreement was given by a tradition of the Prophet, “The 
disagreement of my community is a blessing."70 
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CHAPTER-—II 


THE POLITICAL ROLE OF IJMA‘ 


The question of ijmà' in the context of politics arises primarily in 
law-making. Legislation in Islam is a crucial problem. The difficulty 
lies indeed in determining the person in whom sovereignty resides. Sove- 
reignty technically means a “final adjustment-centre’, the ‘authority of the 
last word'.! “Sovereignty is not the same," says Barker, as general State- 
authority, or puissance-publique: it is the particular sort of State-authority 
which is the power, and the right, of ultimate decision".2 Besides, soverei- 
ignty is confined to the legal sphere in its operation. It does not decide 
every case which comes to it, but it moves within the legal orbit. “It 
is not a capricious power of doing anything in any way: it is a legal-power 
of settling finally legal questions in a legal way."3 Being legal by its nature 
it does not extend its authority to the areas which do not require any legal 
control. The transcendental concept of God in Islam entails that sovere- 
ignty should rest with God alone. This has been increasingly stressed in 
the theological literature of the classical period. The Islamic legal theory 
also provides a basis for this proposition. The Qur'àn is the primary 
source of law. The other three sources, i.e. the Sunnah, ijma‘, and qiyds 
have been stamped with the revelatory character. The Sunnah was identi- 
fied with Hadtth5 which is said to have been the latent revelation (wahy 
khaft) to the Prophet. Jjmd‘ is infallible according to a well-known 
tradition. Qiyds derives its value from these sources; hence it is 
indirectly infallible. The mechanism underlying these sources of law is 
an extension of the divine revelation — the only source of law which can 
be recognized as infallible beyond doubt. This sort of methodology at 
work in law-making in Islam is the result of the idea of supremacy of God 
not only in the legal sphere but also in every field. This is why Islam is 
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presented as a comprehensive way of life covering and controlling all acts 
ofa Muslim. The five legal values (al-ahkàm al-khamsah) are an obvious 
proof of the concept of the omnipotence of God in Islam. The idea of the 
legal supremacy of God seems to have developed through scholastic theo- 
logy as wellasjurisprudence. This is more or less reflected in the doctrine 
of caliphate. 


Sovereignty, according to the modern political theory, has been 
divided into an ultimate and an immediate one. The ultimate sovereign 
is the constitution, while the immediate sovereign is the law-making body.$ 
The same is true of the Islamic political theory. God is sovereign in the 
Islamic state in the sense that no law enacted by the people shall contradict 
the obvious teaching of the Qur'an, the word of God. As such, the Qur'an 
will exercise a check on the will of the people. The Qur'àn functions as 
a sort of constitution by its values and spirit. But it is noteworthy that 
God or the Qur'àn does not make the law. It is the people who make the 
law. The immediate sovereign is, therefore, the community at large. 
Since the whole community cannot function as a law-making body, the 
people who represent the community will serve as the immediate sovereign. 
The law enacted by a legislative body is either accepted or rejected by the 
will of the community at large in the long run. This is known as the 
ijmà' of the community. 


In Islam one is faced with a serious question of whether law is the 
"revealed will of God, a divinely ordained system preceding and not 
preceded by the Muslim state, and controlling and not controlled by the 
Muslims society,” ог it is a developing phenomenon adapting itself to 
the changing social conditions. It appears from the classical Islamic 
legal theory that law in Islam is an ordained system which already exists 
in the form of figh literature. This radical and inert approach to the 
problem met with violent opposition from the legal modernism. As a 
result of this oppoistion there arose the idea of ijma‘ modernism—a mech- 
anism advocated by the modernists in Islam for legislation. The bitter 
opposition to the classical legal theory by the modernists, in almost 
all Muslim countries today, is the result of the stagnation of the Shart'ah 
law. This reaction to the orthodox stand is so extreme that it seeks to 
bring under strcitly historical study not only figh and Sunnah of the 
Prophet but also the Qur’an,? which is the main source of the Islamic legal 
theory. The radical attitude towards reformation in the sphere of law 
is but natural because reaction to extemism results in extremism. But 
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radicalism is not the solution of the problem. Another solution that 
the teachings of Islam should be bifurcated into two categories, mutable 
and immutable, is not feasible. In this case the question still remains 
as to who will determine these categories objectively. There are some 
points which, in all probability, may fall under both categories. 


The Qur'àn aims at building Islamic society on the basis of morality 
and justice, and not strictly on legal foundations. Hence its emphasis on 
ethics and not on law. This is also the reason why the Qur'àn does not 
furnish the structure of the Islamic state in detail. ' The legal element in the 
Qur'àn is, therefore, scantier than the moral one. Indeed, the Qur'àn tends 
to bring about a community characterized by faith and morality. It is 
important to note that the institution of the state in Islam is subservient to 
the community. It is an organ of the community and not an institution 
sui generis. The purpose of establishing the state (i.e. imamah) in Islam, 
as stated by the medieval Muslim political thinkers, is to maintain 
the law and order, to defend the faith, and to protect the community 
from schism.!9 Whether the state (imamah) in Islam is necessary 
on rational or religious grounds is a point in dispute.!! This institution 
however can be defended on a functional basis. In modern times it is not 
possible to organize the community on the pattern of the one constituted 
by the Prophet. It is worthy of note that after the outbreak of civil wars 
and spread of schism in Islam greate mphasis was laid on solidarity and 
integrity of the community. This resulted in the idea of unquestioning 
obedience to the ruler whosoever he might be. Al-Nawawi (d. 676 A.H.), 
observes: “These traditions persuade (Muslims) to hear and obey their 
rnlers in all circumstances. Their purpose is to keep the muslims 
united, because disagreement leads to the corruption of their religious and 
temporal affairs.”!2 Al-Ghazali,13 Ibn Jamà'ah,!* and some medieval 
traditionists!5 justified the rule of usurpers and tyrants on a religious 
basis for fear of anarchy and civil disturbance. People were allowed to 
resist the oppressive rulers or to depose them only in case they were guilty 
of unbelief.16 This culminated in quietism and acquiescence and ultimately 
undermined popular. sovereignty, democratic spirit, and freedom of the 
individual in the community. The tyrannical rulers in the medieval period 
made use of the doctrine of passive obedience for their selfish ends. The 
question of choice between an unjust Muslim ruler and a just 3on-Muslim 
ruler was raised at the time when the community lacked the rulers of 
competence and character. The incompetent persons held sway in political 
sphere. This is the reason why the Muslims because of their passive atti- 
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tude towards the tyrants and despots could not bring about a revolution 
which could uproot the evil elements at the helm of affairs and build a just 
and healthy society headed by worthy persons. Here we quote a rele- 
vant portion from the reported speech of Mu‘adh b. Jabal which he made 
before the ruler of Syria: 


“If your sovereign is Hercules, our sovereign is God who created 
us. Our leader is one of us; if he implements among us the teaching 
of our religious Book (i.e. the Qur'àn), and the Sunnah of our 
Prophet, we shall have him over us. But if he goes against it, we 
shall depose him. If he commits theft, we shall amputate his 
hand; if he commits adultery, we shall flog him. If he abuses any 
of us, he will abuse him as he (the leader) did. If he injures him, 
he will retaliate upon him. He will not hide himself from us, nor 
will he be self-conceited. He will not reserve for himself the booty 
which God bestowed on us. He is a person as good as we are."17 


This speech of Mu'àdh reflects the individual freedom and popular 
sovereignty in the early days of Islam. It also sheds light on the gradual 
decadence of the freedom of the individual and the development of auto- 
cracy in Islam. j 


Orthodoxy, of course, played a capital role in respect of integrating 
the community at one stage, but this temporary situation should have been 
allowed to lapse. That the ruler derives his authority from the people be- 
came a theoretical concept in the medieval period. With the decline of 
shüra system after the orthodox caliphate the theory of the ‘divine right of 
kings’ is clearly reflected in the body politic of the medieval times. The 
orthodox caliphate displayed a mormative character of the community- 
state, yet it has become a utopia for the Muslims since long. There is a 
great urge for the establishment of an Islamic state on the pattern of the 
orthodox caliphate — the only model state for Muslims. But is this feasible 
in the existing circumstances, especially when the community has been 
politically divided into a number of national states? It is remarkable that 
the orthodox caliphate had its own merits and character. The Prophet 
through his grim struggle and moral teaching produced persons of bompe- 
tence and model character. The orthodox caliphate was run by such 
persons. But as soon as the community lost its moral fibre, the caliphate 
fell into decay. Now there seems to be two alternatives before Muslims. 
They should either produce persons having talent and calibre by launching 
a movement if the state is to be run necessarily on the lines of the orthodox 


THE POLITICAL ROLE OF IJMA‘ 25 


caliphate, or it should be patterned on the constitutional states with the 
flexible law of changing societies. In both cases, particularly in the latter 
case, the question of legislation will naturally arise. And this should be 
done through the mechanism of ijtihad and іјта“. 


The role of ўта“ in politics can be noticed for the first time in the 
election of Abū Bakr. This was not ijma‘ in its technical sense.!8 The 
election of Abi Bakr was justified later on the basis of ijmà' at the time 
when the question of the validity of his caliphate was raised. ‘Umar was 
fully conscious of the fact that Abü Bakr was not elected with the unani- 
mous consent of the community. Besides the disagreement of the Angàr 
and Banü Hashim, there were people who resented the election of Abü Bakr 
because it was effected in haste and as a measure of emergency on the sug- 
gestion of ‘Umar. Н^ alluded to this fact in his speech saying: 


“I have heard that some one said, “If ‘Umar were dead I would 
hail so-and-so. Don’t let a man deceive himself by saying that the 
acceptance of Abū Bakr was an unpremeditated affair (faltah) 
which was ratified. Admittedly it was that, but God averted the 
evil of it. There is none among you to whom people would devote 
themselves as they did to Abi Bakr. He who accepts a man as ruler 
without consulting the Muslims, such acceptance has no validity 
for either of them: they are in danger of being killed.” 19 . 


Abü Bakr was, in fact, elected initially by a few Muslims who were 
present on the occasion. This election was ratified by the people in general 
the next day. Yet it took time for the election of Abü Bakr to be recog- 
nized by the community at large. This seems to be the reason why some 
Muslim theologians do not stipulate the ijmà' of the community for the 
election of a caliph. The consent of even one member of ahl al-hall wa‘l- 
*agd (people of loosing and binding) is sufficient for the validity of the 
caliphate. They contend that Abü Bakr after his election at Medina 
started to enforce his orders and did not wait for the spread of this news 
to the people living in far flung areas. But none objected to his executive 
activities.?9 It is striking to note that the people who originally proposed 
and elected Abū Bakr were considered ahl al-hall wa'l “ада at a later date. 
From this it follows that Abü Bakr was elected earlier by a few eminent 
responsible persons, and ultimately it was ratified by the community. 
This might be the strarting point of the idea of ahl al-hall wa'l-'aqd in the 
body politic of Islam.21 Although the term appeared in Islam in the early 
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fourth century of the Hijrah,22 the electoral college constituted by ‘Umar 
to elect his successor was a forerunner of this institution. This electing 
body was known as ahl al-shüra. But no such body was formed to elect 
the fourth caliph. The surviving members of this body were largely res- 


` ponsible for the election of ‘Ali as a caliph. They are mentioned in his- 


tory as bagiyat al-shürà (the surviving members of the consulting com- 
mittee).23 “АП is reported to have been elected by the popular consent.24 
It is worthy of note that the nomination of *Umar by Abü Bakr carries the 
consent of some responsible persons because it is said that Abü Bakr 
consulted them before his nomination.25 As such, the early four Caliphs 
were elected by the people themselves directly or indirectly. During the 
Umayyad and ‘Abbasid period the caliphs were nominated by their pre- 
decessors as heirapparent. Yet they had to seek the ‘consent of the peolpe' 
by taking the oath of allegiance by force and coercion. From the forego- 
ing one can conclude that the consent of the people was deemed necessary, 
though sometimes it was only in name, to validate the caliphate. 


Ijmà' in Islam is an informal activity and there is no definite and 
approved apparatus to ascertain the will of the community. It owes its 
origin to the principle of mutual consultation (shiird) preseribed by the 
Qur'àn. The root meaning of the term is to "extract honey from the small 
hollow in the rock in which it had been deposited by the wild bees," or *'to 
gather it from its hives and from other places."26 The term s4ūrā is an 
antithesis of fawdā. This is best illustrated by the two Arabic idioms e^! 
ptis 32 (their affairs are settled by mutual consultation) and ee (25 e^! 
(their affairs are chaotic among them).2? Shūrā is, therefore, a collective 
endeavour for seeking an objective truth. It is important to note that the 
Prophet was asked by the Qur'àn to consult his Companions in the 
affairs concerning the community.28 The classical commentators have 
expressed several reasons for this commandment. The most significant 
of them is that the Prophet was advised to do so in order that the people 
might follow him in their affairs after his death.29 Whatever may be the 
purpose of this commandment, it appears that the Prophet followed 
this principle to rule out absclutism from the body politic of Islam. This 
seems to be the reason why he consulted the Companions on many occas- 
1ons, and people sometimes even disagreed with him.3? Moreover, the 
Prophet is reported to have exhorted the Muslims to practice mutual consul- 
tation.3! He pointed out the qualities of a consultant?2 which denote 
the significance of this principle in his eyes. The principle of skūrā was 
not new for the Muslims, because this process was in vogue at Dar al- 
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Nadwáà in pre-Islamic Arabia. The Qur'àn also mentions the term nadi,33 
concourse of the pagan Arabs, which signifies their democratic character.34 


The orthodox caliphate is distinguished by the fact that it derived ! 
its authority from the will of the people. These early Caliphs are reported ; 
to have conducted the affairs of the state by consulting the intelligent and | 
responsible persons. It is said that Abū Bakr had not allowed ‘Umar to 
go outside Medina with the Muslim army.35 This he did because he was 
in need of persons having sound opinion and acumen in the affairs of the 
state. In case he was asked about some legal questions which he did not 
know, he never hesitated to consult the people in public.36 Examples 
can be quoted copiously to show that these early Caliphs consulted the . 
people on disputed points on the pulpit, and on the occasion of Hajj. | 
They are reported to have held discussions with the Muslims about sending , 
expeditions for territorial conquests.37 People had full liberty to express 
their opinion on important matters of the state. Liberty of criticism and 
freedom of opinion were the main features of the orthodox caliphate. 
‘Umar’s discussion with the people on the question of distributing the | 
lands of Iraq among the army is a well-known fact of history. It is repor- 
ted that the discussion was animated and prolonged for many days. Since 
the point in question involved a departure from the earlier practice, ‘Umar i 
had to face a grim opposition in this matter.38 But since consultation ; 
with the community at large was not possible frequently, the early Caliphs i 
used to consult the ‘people of opinion and confidence’. This body known . 
as ahl al-Shürà at that time was termed ahl al-hall wa'l-‘agd in the medi- - 
eval period. 


E -— = 


The council of shürà was functioning as a legislative body during the 
orthodox caliphate. It represented the community, though not formally : 
by holding general elections. This process is reminiscent of the represen- 
tative government. From this one can roughly conclude that the early ; 
caliphate in Islam was the government of the people, because the caliph , 
conducted the important matters of the state by consulting the people or j 
their representatives. It was a government of the people in the sense that j 
the caliphs were elected by the consent of the people. But whether the ' 
people of the shürd represented the community is a point in question. 
The members of this body might have been nominated on the basis of merit, 
but the procedure was not strictly formal as in the modern democratic 
states. Every people has a dominant will in addition to the general will. ' 
This dominant will represents directors in a corporation, government in a '' 
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state, and pressure groups in a society. The early Caliphs might have had 
their confidence in the elite of the community and consulted them from 
time to time. Whenever some important problem was brought to Abü 
Bakr, he is reported to have called on the Muhdjiriin and the Ansár and in- 
vited particularly ‘Umar, Uthman, ‘Ali, ‘Abd al-Rahman b. ‘Awf, ‘Mu‘adh 
b. Jabal, Ubayy b. Ka‘b, and Zayd b. Thabit for consultation. These 
persons pronounced verdicts on legal questions during the caliphate 
of Abi Bakr, and the people relied on them in respect of their legal opin- 
ions. These were called the ‘people of opinion’ and ‘people of understand- 
ing’ (ahl al-ra’y and ahl al-fiqh). Abi Bakr generally followed the opinion 
agreed upon by them.39 ‘Umar’s opposition to the sending of expedition 
against those who refused to pay zakat during the caliphate of Abū Bakr 
is a famous historical event. The learned persons (quarrà'), according to ` 
a report, constituted the state council during his caliphate of ‘Umar. 
It included the youth as well as the aged.*? Consultation with the scho- 
lars and intellegent persons was a general practice during the orthodox 
caliphate*! until the rise of schism and the outbreak of civil wars. Since 
the procedure of mutual consultation was informal, we do not find its 
details in history. It appears from the tone of the early caliphate that the 
caliph had his final say in the affairs of the state, though he consulted the 
people of opinion. The opinion of the consultants was not binding on . 
him. The method of mutual consultation in a sense aimed at eliciting 
public opinion and enlightening the point under discussion. Yet the final 
decision lay in the hands of the caliph. Generally he followed the 
majority opinion. 


With the abolition of the system of shūrā, Mu'àwiyah sought to 
integrate the community by introducing the system of appointing heira- 
pparents. The Ummayyad and the ‘Abbasid caliphs had their own ad- 
visers, but they were not necessarily the representatives of the people. 
The leadership was henceforth divided into political and religious groups. 
The people had no confidence in the caliphs in religious matters. This 
gave rise to a rift between the scholars (ulema) and the political leaders. 
The rulers sometimes consulted the scholars, yet generally there was little 
understanding between the two.42 The scholars were sometimes exploited 
by the rulers for their political purposes. The scholars had the dominating 
will in the community since the time the people lost their trust in the rulers. 
Consequently іта“ was defined as the ‘agreement of the scholars’. This 
is why the scholars have been identified with the ‘ahl al-hall wa'l-‘aqd’ by 
some jurists on the plea that they derive the rules of law from the original 
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sources.43 Above all, the ijmá' of the community came in question 
whether it meant the agreement of the scholars or the agreement of the 
people. (To this we shall return in due course). As such, the scholars as 
a pressure group won the confidence of the people through their religious 
leadership. This is how there came into being a special class of ulema 
in the community. Their predominant influence on the will of the com- 
munity in modern times should be seen in the historical perspective. 


The Qur'àn asks the Muslims to obey ‘those in authority (uli'l- 
amry** in addition to obeying God and the Prophet. The verse in 
question is reported to have been revealed on the occasion of a quarrel 
between *Ammar b. Yasir and Khalid b. al-Walid who was the leader of 
an expedition sent by the Prophet to some place outside Medina.45 The 
term 'those in authority' has been interpreted by the commentators in va- 
rious manners. According to them, it means leaders, commanders of the 
expeditions, scholars and the jurists, the Companions of the Prophet, 
Abi Bakr and ‘Umar, and the sultan.46 Al-Tabari is of the view that the 
correct meaning of the term is the rulers and the political authorities, 
for the Prophet is reported to have asked the Muslims, according to a 
number of genuine traditions, to obey the political leaders (a’immah).47 
It should be noted, however, that the term ulu'l-amr cannot be construed 
exclusively as political authorities because the Qur'àn uses the same term 
in the following verse in a different context: 


“When there comes to them a matter, be it of security or fear, 
they broadcast it; if they had referred it to the Messenger and to 
those in authority among them, those of them whose task is to invest- 
gate would have known the matter. And but for the bounty of God 
to you, and His mercy, you would surely have followed Satan, except 
a few.48 


In this verse the Qur'àn means by this term the people of supreme talent 
and wisdom who could derive knowledge from the matter referred to them. 
Moreover, in the lifetime of the Prophet there was no political authority 
other than the Prophet himself to whom the Qur'àn could refer. The 
term, however, may include rulers as well as other authorities at different 
levels. The verse іп qusetion is the basic authority oft-quoted by the 
Muslim political thinkers to sbustantiate obedience to the rulers—no matter 
if they be usurpers and tyrants. According to the medieval thinking there 
is a general principle relating to obedience to the political authorities. 
It says that Muslims should remain loyal to tbe rulers so long as they 
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command in accordance with the teachings of Islam. But people should 
not obey them if they command in contravention to the rules of the 
Sharl'ah. In support of this principle ‘Umar b. ‘Abd-al‘Aziz is reported 
to have said in a speech: “One should not obcy the command of a creature 
if it involves disobedience to God. ...'4? This dictum is sometimes quoted. 
in the form of a prophetic tradition..59 That the people should go 
about their business and be loyal to the rulers until they command them to 
act in disobedience to God is a concept which is supported by a number of 
traditions of the Prophet; but it gained ground during the period of absolu- 
tism and autocracy in the medieval period. This culminated at a later 
date in the doctrine that no rebellion against an unjust ruler is valid, for 
this would lead to anarchy and disintegration.5! 


Let us now return to the question of legislation. It is an admitted 
fact that legislation after the Prophet was the function of the community 
atlarge. Since the whole community could not work together practically, 
the institutions of the caliph, shüra, the people of binding and loosing, and 
finally legislative assemblies in Muslim states representing the community 
came into existence. In the present situation with the emergence of the 
modern Muslim national states the scope of legislation has been further 
narrowed down because the law enacted in one Muslim state cannot be 
enforced in other states. As such, the community has been divided 
into several independent small units in respect of legislation. Therefore 
the question of legislation by the community at large for the community at 
large does not arise. The question, however, remains to be answered whe- 
ther the people in general in a Muslim state have their participation in 
ijmà', ог ijmà' means the consensus of the people of binding and loosing. 
It may be pointed out that the point in question among the classical jurists 
is disputed. Some hold that ijmà' represents the agreement of the scholars 
exclusively.52 Hence the division of ijma‘ into the consensus of the com- 
munity and that of the scholars. This division, of course, crystallized in 
al-Sháfi'l (d. 204 А.Н.) who criticized the ijr:à* of the scholars vigorously.53 
The great stress laid on the ijma‘ of the schulors in the medieval period might 
have been a reaction to his bitter criticism on this principle. It seems to be 
the fact that the concept of та“ must have emerged originally as the consen- 
sus of the community at large. With the rise and dominance of the class of 
scholars in the community the ijmà' of the community received a setback. 


The early Caliphs legislated on a number of points through the 
„process of shurà' (іјгілаа and ijma‘). ‘Umar can be quoted extensively for 
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illustration in this context. But on certain points his judgement could not 
become the law because it was given by him in his individual capacity. 
The questions that were discussed in the council of shüra or generally 
accepted by the Companions could win the legal status.54 This we notice 
during the formative period when the principle of ijma‘ was an on-going 
and forward-looking process. When this principle became retrospective 
and was utilized to preserve the heritage of Islam, the participation of the 
masses in ijma‘ was discouraged.55 Nevertheless, as there was no escape 
form the consent of the community at large, al-Ghazali devised a curious 
method of ‘killing two birds with one stone’. He holds that the consensus 
of the learned is tantamount to the consensus of the community. The 
masses which constitute the bulk of the community readily recognize the 
agreement of the scholars on a certain point. This is because truth lies 
in the agreement of the people of binding and loosing. The masses cannot 
differ with the scholars. He seeks to prove this proposition by an illustra- 
tion. [f an army selects a group of persons having sound opinion as their 
arbiter for concluding the treaty of peace with the inhabitants of a citidel, 
and they conciude peace on certain conditions, this agreement of the 
arbiter would be considered the agreement of the whole army. Likewise, 
theconsensus of the scholars represents the consensus of the people.56 The 
analogy drawn by al-Ghazali is not correct because the people of opinion 
in the army were deputed by the army. But in the case of ijma' the scholars 
are not deputed by the people. They command supremacy over the people 
by virtue of their learning and insight in religious matters. The scholars, 
therefore, do not represent the people with their consent. None 
the less, the role of the scholars cannot be ignored, in the process of 
iima‘. They create public opinion on a disputed issue by pronouncing 
their individual views. The іта’ emerges out of the clash of these diver- 
gent opinions in the form of a general practice. The individual or 
opinion carries no weight unless it is generally accepted by the people 
affirmed by the whole community. Professor H.A.R. Gibb explains ўта" 
as “уох populi, the expressed will of the community — not as measured by 
the counting of votes or the decisions of councils at any given moment, 
but as demonstrated by the slowly accumulating pressure of opinion over 
a long period of time."'57 


In fine, та“ in a sense encompasses the whole religious structure in 
Islam. We have shown in previous chapter how it was introduced as a 
binding force in the Muslims community. Yet its role in the sphere of 


32 THE DOCTRINE OF IJMA‘ IN ISLAM 


politics is exclusively significant because it is a substitute now for the revela- 
tion or for the Prophet's verdict to determine the veracity of the fresh legal 
content. Jjmà' is undoubtedly an instrument of legislation, but it is not 
the agreement of a few persons. It starts, of course, from the opinion of 
a few, but culminates in the agreement of the whole community. As 
such, the decisions made by the legislative assemblies and the enactments 
enforced by.them may constitute the law of the land. But it is difficult to 
call them ijmà' unless the legal enactments win the sanction of the will 
of the whole community. There is no alternative but to enact the laws 
by the legislative bodies because та“ takes a long time to evolve. Jjmà' 
in the long run would be responsible for retaining a law or rejecting it. 
The representative bodies like the council of shürá and the body of scholars 
in medieval period,: ог the legislative assemblies in modern Muslim 
states, are intrinsically important bodies, for one cannot know the 
immediate agreed opinion of the community without such organizations. 
But their enactment shoud be considered as tentative тай. 


Since ijmá' is the conscience of the community, it must ultimately 
have the consent of the community. The ijma‘ of the scholars would, 
therefore, be accepted as a transitory stage to reach the ultimate goal 
(i.e. the will and conscience of the community) and not as the last word. 
It is astonishing to note that the Hadith ‘my community will not agree on 
an error’ was interpreted in the classical period to mean ‘the scholars of 
my community wil not agree on an error’. The reason given for this inter- 
pretation is that the masses receive the knowledge of Islam from the scholars 
and they are, therefore, subservient to them.58  Fakhr al-Din al-Razi 
seeks to give the scholars, whom he calls ahl al-ijma‘, superiority over the 
rulers. He contends that obedience to ahl al-ijma‘ is obligatory beyond 
doubt, whereas obedience to the rulers is not obligatory because they may 
command what is unjust. Moreover, the activities of the rulers and 
political authorities receive sanction from the verdicts of the scholars. 
The scholars, in his opinion, are leaders of the rulers. Al-Razi puts his 
whole force to prove that the term ‘uli’l-amr’ in the Qur'àn means “the 
Scholars."59 This points to the dominance of the class of the scholars 
over the will of the community in the medieval period.6? The dominance 
of the rulers in the political sphere on the one hand, and that of the scholars 
in the religious sphere on the other, paralysed the will of the people in the 
Muslim community. The process of ijmá' (i.e. will and conscience of the 
community), therefore, came to a štandstill. 
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CHAPTER — III 


THE ARGUMENT FOR THE AUTHORITY OF ЈМА! 


Religion at the stage of its maturity requires a discipline which main- 
tains it. The embryonic and fromative phases of religion are undoubtedly 
important inasmuch as it owes its birth and growth to.them. Yet the 
final stage of development gives it the perfect shape which survives until its 
end. Religion, of course, takes its roots from early stages and culminates 
in a full-grown tree with a deep-rooted and mighty system. This sort 
of discipline strengthens its foundations, constitutes its mainstay, and 
gives it a lasting form. This formative discipline is the basic authority 
in religion, responsible for accepting, rejecting and assimilating the 
extreneous elements. This authority, visible or invisible, stands high in 
every religion. This is a pivotal point around which the whole machinery 
of religion revolves. Religion can hardly stand without such an authority. 
This authority in Islam is the ijmd' of the community. In the light of these 
prefatory remarks one can understand the statements made by the classical 
legal thinkers about the significance of the doctrine of ijma.‘. Al-Bazdawi 
(d. 482 А.Н.) observes: “Опе who rejects the doctrine of ijmá' rejects the 
religion at large. This is because the orbit of all the fundamentals of re- 
ligion and their returning point is the ijma‘ of Muslims."! “Al-Sarakhsi 
(d. 490 A.H.) remarks that one who denies the validity of ijmda‘ seeks in- 
directly to demolish religion per se.”2 ‘Abd al-Malik al-Juwayni (d. 
478 A.H.) makes the Shari‘ah dependent on ijmá' by saying: ''Ijmà' 
is the strap and support of the Shart'ah and vo it the Shart'ah owes its 
authenticity".3 Al-Qarafi (d. 684 A. Н.) holds that ijmà' is anterior 
in respect of decisiveness to the other three sources of law, namely the 
Qur'an, Sunnah and jiyás.* It should be noted that such an important 
doctrine of Islam has been subject to a ceaseless controversy since its incep- 
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tion with respect to its religious sanction. The opponents of іта“ raised 
serious objections to its legitimacy. We shall discuss them in due course. 


Іта“ has been justified on the basis of the Qur'àn, Sunnah 
and reason. The jurists almost agree that the Qur'ànic verses, which 
are adduced to justify ijmà', do not clearly prove its authority. The 
traditions of the Prophet have been quoted copiously in its support. These 
traditions constitute an evidence, according to the jurists, more explicit 
and potent than the Qur'ànic verses.5 Efforts were also made to substan- 
tiate ijmà' on the basis of reason alongside of the traditional sanction. A 
formal religious justification was thus provided for this doctrine fait 
accompli. 


I 


It appears that та: was legalized earlier on the basis of Hadith 
and later on the basis of the Qur'an. But almost all the classical jurists 
hold that the procedure was reverse. It is generally believed that al-Shafi'l 
justified the doctrine of ijmà' for the first time on the basis of the Qur’anic 
verse 4:115. This assumption is untenable because al-Shàfil discusses 
ўта“ in his works at length but nowhere he refers to the Qur’an. He estab- 
lishes its legitimacy on the basis of the prophetic traditions. The extant 
works of al-Shafi‘l and of the early jusists before him show that ijma‘ was 
not justified on the basis of the Qur'àn until his time, i.e. during the first 
two centuries of the Hijrah. It is difficult to trace, for lack of information, 
the person who justified ijmà' for the first time on the basis of the Qur'àn. 


Al-Shaybàni (d. 189 A.H.) seems to be the rst jurist who justified 
ijmà' on the basis of a tradition. Discussing the question of tarüwih 
prayer (an additional supererogatory prayer offered in congregation at 
night during Ramadan) he remarks that this prayer is lawful because the 
Muslims have agreed on it and considered it good. Further, he subs- 
tantiates the authority of the agreement of Muslims by quoting a tradition 
from the Prophet: “Whatever the believers consider good is good in the 
eyes of God, and whatever they consider evil is evil in His eyes."6 This 
tradition was later on reported as a statement of ‘Abd: Allah b. Mas'üd 
and not as a statement ofthe Prophet. The tradition cited by al-Shaybani 
is а part of his (Ibn Mas'üd's) lengthy statement which runs as follows: - 


‘Abd Allah b. Mas'üd said : “Сой looked into the hearts of His 
servants. He found the heart of Muhammad (peace be upon him) 
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the best of all; He chose it for Himself and sent him with His message 
Again, he looked into the hearts of his servants after the heart of 
Muhammad. He found the hearts of his Companions the best of 
all. He, therefore, chose them as the ministers of His Prophet. 
They will fight for (the defence of) his religion. Whatever the Mus- 
lims consider good is good in the eyes of Allah, and whatever they 
consider evil is evil in the eyes of Allah." 


This tradition has also been recorded by al-Sarakhsi in a different context 
as a saying of the Prophet. He justified ijma,‘inter alia, on its basis. 
The tradition goes: “The Prophet was asked about the leaven (kAamirah) 
which people give and take from each other. He replied: “Whatever the 
Muslims consider good is good in the eyes of Allàh, and whatever they 
consider evil is evil in the eyes of Allah.”9 Опе can hardly make out the 
meaning of this tradition grafted in the statement of Ibn Mas'üd. It has 
no relevance to the former portion of the statement. The other version 
mentioned by al-Sarakhsi is, of course, important, for it shows the 
context in which the tradition was pronounced. This tradition cannot, 
however, be generalized because customs contrary to the teachings of the 
Qur'àn and Sunnah can be legalized on the basis of this authority. This 
should be interpreted in a restricted sense.  Al-Shaybàni does not discuss 
the question of ijmà* by itself. We, therefore, fail to understand whether 
he was familiar with the traditions quoted by al-Shafi' in its support, 
particularly with the] tradition *my community will not agree on an 
error’ cited later on by the jurists. It seem, that the idea of the ‘infallibility’ 
of the practice or consensus of Muslims was in existence in al-Shaybanis 
time. The tradition quoted by him is a clear evidence of this presumption. 


The notion of infallibility of the consensus of the Muslim community 
further developed during the latter half of the second century of the 
Hijrah. Al-Sháfi'l cites a number of traditions from the Prophet to prove 
the authority of ijmáà'. The common theme of these traditions is adherence 
to the community. Here we quote the relevant portion of these traditions: 

“... The heart of a Muslim shall never harbour vindictive feelings 

against three: sincerity in working for God; faithfulness to Muslims; 

and conformity to the community of believers — their call shall 
protect (the believers) and guard them from (the Devil's) delusion." 

“... Only those who svek the pleasure of Paradise will follow the 


community, for the Devil can pursue one person, but stands far 
away from two...."10 
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Al-Shafi'l discusses these traditions at length and arrives at the conclusion 
that adherence to the community means adherence to the agreed view of the 
community on legal matters. The traditions in question do not mean phy- 
sical conforraity to the community because there is no use of such a gather- 
ing. The believers and unbelievers, the pious and impious, may get. to- 
gether physically, but the gathering of bodies will constitute nothing unless 
they follow the community in respect of its agreed opinion concerning law- 
ful and unlawful matters. He, therefore, interprets these traditions in 
clear terms as a direction from the Prophet to follow the agreement of the 
Muslim communtiy. Concluding he says: “He who holds what the 
Muslim community holds shall be regarded as following the community, 
and he who holds differently shall be regarded as opposing the com- 
munity he was ordered to follow. So the error comes from separation; 
but in the community as a whole there is no error concerning the meaning 
of the Qur'àn, the sunna, and analogy.”!! 


From al-Shafi‘i’s emphasis on strict conformity to the community 
in respect of legal matters it is clear that at this stage the idea of the “in- 
fallibility’ had fairly crystallized. But the concept ‘the community cannot 
agree on an error’ was not yet supported by traditions of the Prophet. 
We first meet with this notion in the form of al-Shafi‘is statement during 
the course of his reasoning on ijma.“12 His opponent inquires him about 
the authority of the consensus of Muslims on problems not expressly 
mentioned in the Qur'àn or reported from the Prophet. He also ques- 
tions him whether the agreement of Muslims will always stand on the estab- 
lished Sunnah, even if it is not reported as such by the people. Al-Shafi' 
replies that the point on which people agree and which, according to their 
statement, is reported from the Prophet, is then really so. But if they do 
not state that the agreement is based on the Sunnah of the Prophet, its attri- 
bution to the Prophet becomes doubtful. Nothing can be ascribed to the. 
Prophet unless one hears clearly from him.  Al-Sháfi'i further says that he 
recognizes the validity of the consensus of the people. For this he gives 
the reason that the people at large cannot ignore the Sunnah of the Pro- 
phet, while individuals may doso. Concluding he remarks, “And we know 
that the people at large cannot agree on what contradicts the Sunnah 
of the Prophet and on an error."!3 The notion of infallibity of the consen- 
sus of the Muslim community put forward by al-Shàf'I was supported 
later by a host of traditions from the Prophet. 
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II 


Let us now discuss the justification of ijma‘ on the basis of the 
Qur'n. We have shown earlier that al-Shafi'l did not substantiate 
ijma‘ on the authority of the Qur'an. We discern that this was done in the 
post-Shafi'I period when the doctrine fully developed. We find the Qur'à- 
nic justification of ijmà' for the first time in Abū Bakr al-Jassas (d. 370 
A.H.) who might have been influenced by his predecessors in the third 
century of Hijrah, or he himself argued originally. He cites the following 
verses in support of та“: 


1. "And thus We appointed you a midmost nation that you might 

3 be witness to the people, and that the Messenger might be a 
witness to you." (2. 143) 

2. "And whoso makes a breach with the Messenger after the 
guidance has become clear to him, and follows a way other than 
the believers, him We shall turn over to what he has turned 
to and We shall roast him in Gehenna—an evil homecoming.” 
(4:115) 

3. “Or.did you suppose you would be left in peace, and God knows 
not as yet those of you who have struggled, and taken not— 
apart from God and His Messenger and the believers—any 
intimate? God is aware of what you do." (9:16) 


4. “You are the best nation raised up for man: you enjoin good 
and forbid evil and you believe in Alalh.” (3:109) 


5. "And follow the way of him who turns to Me." (31:15) 


Al-Jagság argues on the basis of these five verses cited by the later jurists 
too. Quoting verse 2:143 he remarks that тай“ can be justified on the 
basis of this verse ina twofold way. Firstly, the Muslim community bears 
the quality of being a midmost nation. The word wasa literally means 
upright and equitable. The quality of uprightness, therefore, requires the 
recognition of the agreed decisions of the community, and the rectitude 
of its way. Secondly, the judgement of the Prophet is an authority over 
the community, because he is the bearer of witness to them. On the same 

. analogy the agreement of the community should be an authority over the 
people.!4 


Advancing the same argument al-Sarakbsi states that the merit of 
bearing witness to the people is an honour (kardmah) bestowed by God 
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on the Muslim community by virtue of its uprightness. The judgement of 
the community is, therefore, an authority as good as that of the Prophet 
himself.! 5 


Al-Jassàs infers from verse 4:115 that the Qur’an makes adherence 
to the way of Muslims binding on people, and forbids them to diverge from 
it. This proves the authority of their agreement because God commands 
to follow the truth. The Qur'àn also lays emphasis on holding fast 
to the way of believers at large, because it theatens those who swerve from 
their line. 


Verse 9:16, according to him, gives the friendship of the Prophet 
and that of believers an equal degree. From this he infers that opposing 
the believers is as serious as opposing the Prophet. Departure from their 
way is tantamount to the rejection of truth. 


Interpreting verse 3: 109 he remarks that thc Qur'àn mentions three 
important merits of the Muslim community, namely excellence, enjoining 
good and forbidding evil. If the community agrees. on an error, the 
Qur'àn would never have praised it in terms of these qualities. 


On verse 31:15 al-Jassag comments that the Qur'an asks,to follow 
a single person from the Muslim community who turns (devoted) to God. 
But one cannot know such a person definitely. He must form part of the 
entire Muslim community. Therefore the agreement of the community 
also includes the opinion of such a person ordered by God to be followed. 
The consensus of believers is, therefore, a decision from God.16 


Al-Ghazali (d. 505 A.H.) adds a few more verses to substantiate 
ўта“ on the basis of the Qur’an.. These are as follows: 


6. “Апа of those We created are a nation who guide by the truth, 
and by it act with justice." (7:181) 

7. “And hold you fast to the rope of God all together, and do 
not scatter." (3:102) 


8. “Апа in whatever you differ, the mine thereof is with God.” M 
(42:10) 


9. “... then if you should quarrel on anything, refer it to God 
and the Messenger." (4:59) 


Al-Ghazali also quotes verses 2:143, 3:109 and 4:115 already cited by 
al-Jassàs. Commenting on these verses he observes that they signify ijmá“ 
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` by their outword meaning. They do not indicate the objective expressly. 
He regards the justification on the basis of verse 4:115 as the most potent 
of all the verses, because it obligates the pursuit of the believers’ way. 
Nevertheless, it does not justify ijma‘ explicitly. He thinks in this verse. 
God threatens a man who opposes the Prophet instead of obeying, helping 
and defending him. To refrain from opposing the Prophet means the 
pursuit of the believers’ way in helping and defending him and submitting 
| to him by following his commands and prohibitions.!? 


Fakhr al-Din al-Ràzi (d. 606 А.Н.) seeks to establish the legitimacy 
of ijmá' on the basis of the Qur’anic verse 4:59. We sum up his line of argu- 
ment presently. God commanded unquestioning obedience to “those in 
authority’ (uli'l-amr). The judgement of a person whose obedience is com- 
manded by God must be immune from error. This is because God cannot 
command to obey a person who is apt to fall into error, for committing 
an error is prohibited by God Himself. As such, both command and 
prohibition about the same thing are combined in a single injunction. 
But never does this happen in divine commandments. It is, therefore, 
definitely proved that ‘those in authority’ mentioned in this verse 
. are infallible. Now the merit of infallibility applies either to ‘the com- 
' munity as a whole’ or to ‘individuals’. But this cannot apply to the latter 
because it is prerequisite for obedience to a person that he should be de- 
finitely known. Such an individual is generally identified with the ‘infal- 
lible imam’ of the Shi‘ah. But it is not possible at present to approach 
him and receive religious knowledge from him. Hence the term ‘those 
in authority’ occurring in the verse definitely means ‘people who bind and 
loose’ and they represent the Muslim community.13 It is evident from this 
argument that al-Razi justifies ijmà' on the basis of the doctrine of infal- 
libility. His contention that the person whose unquestioning obedience 
is commanded by God must be infallible in his judgement is untenable. 
The merit of infallibility should be restricted to the prophets alone because 
they are protected from error by revelation from God. But others cannot 
: stand on a par with them. Further, it should be noted that nothing is 
‘infallible’ in this world in the true sense of the term. Terms like ‘in- 
fallible’, ‘immune to error’ or ‘protected’ mean confidence in a thing or a 
person for their respective proper working. Infallibility, thus, is a relative 
functional concept. Jjmà' in this sense shows reliability in the judgement 
of the ‘community at large’ or of ‘those in authority’, but not the absolute 
infallibility, as al-RázI presumes. The notion of 'infallibility' emerged as 
, а social necessity for having trust and confidence in an ‘authority’. 
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Had there been no confidence in an ‘authority’ in any sphere, the whole 
functioning of society would have collapsed. 


Al-Amidi adduces five Qur’anic verses in support of ijmá'. Argu- : 
ing on the basis of verse 4:115, the locus classicus, to prove ijmà' from the : 


Qur'àn, he remarks that God threatened those who follow a way other 
than that of the believers'. Had it not been forbidden, He would never 


have given the threat of punishment. Further, it is not fair to combine : 
under the same threat both lawful and unlawful things, as it is not fair to ; 
combine disbelief, an unlawful act, and eating bread, a permissible act, ` 


under the same threat. Hence the pursuit of the way other than that of the 
believers is as unlawful as opposing the Prophet.!9 


Explaining verse 2:143 he says that the motive underlying the praise 
of the Muslim community is to validate and give legal sanction to its 
decisions, and to make them binding on the people just like the decisions of 


the Prophet. -The legitimacy of ijmda‘ carries no other sense except that the 


judgement of the community is a binding authority.2° 


Commenting on verse 3:109 he says that when the article al is pre- 
fixed to a generic noun, it connotes generality of meaning. The verse ir 
question means that the Muslims will prescribe all that is good and 
prohibit all that is evil. When they make a prescription, it is either good or 


evil. But it cannot be evil, otherwise thcy must have forbidden it, as en- ' 
visaped by the general meaning of the verse. If their perscritpion is good, ' 


then its opposite is evil. And this is what is required. Conversely, if 
they prohibit a thing, it would be either evil or good. -It cannot be good, 
otherwise they must have prescribed it and not prohibited it. If it is evil, 
then its opposite is good. And that is the objective.2! 


Adducing verse 3:102 he contends that God prohibited disagreement. 
And opposing agreement (ijma‘) means disagreement which is forbidden. 
Ijma‘ being an authority carries no other significance except debarring 


its opposition. Elimination of disagreement presupposes agreement.22 . 


Explaining verse 4:59 he remarks that consulting the Qur'àn and : 


the Sunnah is necessary when there is a dispute over a certain point. Dis- 
pute is a condition for making a reference to thése sources. Now if there 


is no dispute on a certain question» agreement will be presupposed ` 


there. The authority of ijmà' serves the same purpose.23 
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III 


The opponents of ijmd‘ raised certain objections to the justification 
of ijma‘ on the basis of the Qur’an. We analysc below their doubts and the 
answers given by the exponents of ijmàá'. First we take up verse 4:115. 


Q. The threat applies to both points as a whole, i.e. to dis- 
obedience to the Prophet and to the pursuit of the way other than that of the 
believers. In this verse the whole is prohibited and not the parts. The 
prohibition of the whole does not presuppose the prohibition of its 
constituents severally, just like the prohibition of marrying two sisters 
together. Hence the argument is not correct. 


A. (a) It is not correct to say that the threat applies to the 
‘whole’ and not to the ‘parts’. This is because opposition to the Prophet 
is a sin by itself already admitted by the opponents. Therefore, mention- 
ing the other case, i.e. divergence from believers’ way, is redundant, and 
redundancy cannot be allowed in the word of God. 


(b) Suppose the prohibition of divergence from the way of be- 
lievers is conditioned by opposition to the Prophet. It would mean 
that thc threat does not apply to the former if the latter is not found, and 
that divergence from believers’ way is lawful in the absence of opposition 
to the Prophet. But this is a false premise. Opposition to ijma‘ may not 
be an error, but surely it is nota right act. An act which is not right can- 
not be absolutely lawful. Therefore, divergence from believers’ way falls 
by itself within the threat. 


(c) A third answer may be that the threat of punishment in both 
cases is due to some cause of evil (mafasdah). The threat is not justified 
in case there is no cause of evil. Now the cuase of evil lies either in the 
opposition to the Prophet or not. In the former case mention of the 
opposition to the Prophet is sufficient. In the latter cas it lies in the 
very divergence from the believers’ way. Hence both cases are indepen- 
dent, and the threat applies to them equally. 


Q. Divergence from the believers’ way is unlawful after the gui- 
dance (huda) is menifested because the connected clause is conditional. 
The general guidance includes the evidence which supports ўта‘. It is 
not something distinguished from ijmà'. Pursuit of the believers’ way is 
binding on the basis of evidence and not on the authority of ijma*. 
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A (a). The prohibition of opposing the Prophet is conditioned 
by the manifestation of guidance. The word guidance (лида) 
here stands for the knowledge of the unity of God and the prophethood 
in general. and not for an evidence in support of legal matters. This 
condition is connected only with the opposition to the Prophet and not with 
the divergence from the believers’ way. 


(b) By exhorting to thc pursuit of the believers' way the Qur'àn 
seeks to exalt the position of the community. If it is conditioned by the 
manifestation of guidance, it would be necessary to pursue the guidance, 
no matter whether it comes from Muslims or non-Muslims. The pursuit 
of the believers’ way is binding not because it involves guidance but 
because it is a way which they determined and followed after they were 
fully acquianted with guidance. 


Q. The particle ghayr may stand for an exception as well as for 
an adjective. In case it is adjective, ‘the way other than that of the be- 
vers’ means disbelief. Whoever opposes the Prophet while he is a disbe- 
liever no doubt deserves punishment. 


A. The particle ghayr in this verse does not stand for adjective; 
otherwise it would mean that pursuit of unbelievers' way is prohibited 
in general. But this is not correct. Further, suppose “the way other than 
that of the beliveres’ means unbelievers’ way, then it will include all those 
ways which contradict believers’ way. The word sabil indicates the beha- 
vioural condition of a man which he maintains perpetually in varying cir- 
cumstances. To follow the way of tradesmen means to follow them in - 
respect of their dress, ethos and habits. The believers' way will there- 
fore apply to the general conduct and way of life as a whole followed by the 
community, and not to its any particular aspect. Hence the threat in the 
verse cannot be applied to disbelief alone. 


Q. The word ‘believers’ occurring in the verse means all the 
believers from the rise of Islam till the day of judgement, and not the 
believers of a particular age. 


A. This сап be answered іп a twofold way. First, the word 'be- 
lievers’ has been used in its original sense and not figuratively. It stands 
for a person who believes. It applies to the living persons, and not to 
the dead or to those who have not been born as yet. Hence it indicates 
the Muslims of a particular age, applying equally to the, present, and 
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the future members of past, present and the community. Secondly, the. 
verse condemns opposition to the believers’ way and exhorts to pursue . 
it. If itis taken to mean the Muslims of all ages till the дау, оГ judgement, 
the purpose will be defeated. : 


Q. The word ‘believers’ includes both the scholars and the 
masses. But the masses are not competent for ijmàa*. 


A. Granted that the masses are not included in ijma‘; nevertheless, 
the verse in question serves as an authority for the pursuit of the believers' 
way in general. To exclude a particular group from a word having general 
meaning requires evidence. 


Q. The word sabll being singular indicates any sort of way, good 
or bad. 

A. The word, of course, has a general meaning. But here it 
means a way worthy of Muslims. The verse requires to pursue the 
believers’ way not only positively but also negatively. ‘Adherence’ to 
their way means to do what they do and to abstain from what they abstain. 


Q. The believers’ way may Бе construed as the infallible imam 
of the Shi‘ah. Бе 


A. This raises the question of the existence of infallible imam 
in each generation. It is difficult to prove his existence in every genera- 
tion. Above all, the verse in question is general. It should not be 
construed to mean the leaders (a'immah) or a particular group of Muslims 
which includes an infallible imam. This proposition is untenable.24 


The opponents proffer the following criticsm on verse 2:143: 


Q. The verse means that the Muslim community would be up- 
right in the hereafter to bear witness to the fact that the prophets of other 
communities had given their message to their respective communities. 


A. This is not correct for two reasons: First, every community 
in the hereafter will be infallible. There is no question of committing 
sin in that world. Secondly, had it been so, future tense should have been 
used in the verse instead of past tense. 


Q. As the object of giving witness is ambiguous, the verse in 
question cannot serve as an authority. 


A. To remove ambiguity it is necessary that the object of witness 
should be taken in general, so that it may cover everything possible. 
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Moreover, the quality of uprightness and not of bearing witness consti 
tutes the evidence of ijma‘. If the community is proved upright, its 
judgement will be recognized in all respects. 


Q. The verse shows the uprightness of every person of the com- 
munity including women, children, corrupt people and lunatics. But these 
persons are not the participants in та“. 


A. This verse establishes the uprightness of the community as a 
whole. Therefore its collective judgement will be an authority. The 
individuals will be neglected. 


Q. The verse in question proves the internal uprightness of the 
community and not the external. 


A. God knows the reality. He cannot describe as just and upright 
a person who is not just in reality. 


Q. The uprightness is restricted to bearing witness. It has 
no relevance to legal questions. 


A. If once their truthfulness is established, then every decision 
made by them will be taken as right. This is also confirmed by the 
tradition that *what the Muslims consider good is good in the eyes of 
God'. | 

Q. The verse addresses itself either to the whole community or 
to the believers present in the age of Revelation. In the former case, 
the consensus of any generation is not valid. In the latter case, the con- 
sensus of the later generations is not valid. 


A. Both explanations are untenable. The judgement of the Mus- 
lims during the lifetime of the Prophet was not authoritative. for most 
of them died in his lifctime. Now when the Prophet died, how 
can those Muslims who died in his lifetime bear witness to the 
people.? But they are competent to bear witness according to this verse; 
otherewise there is no use of calling them ‘witness to the people’. There- 
fore, the word ‘community’ occurring in the verse means the ‘community 
present in every generation’.25 


Q. The definite article when prefixed to a generic noun does not 
make it general, as presumed by the exponents of ijma‘. Therefore, the 
verse indicates a particular kind of good and evil but not good and evil 
in general. 
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A. It is an admitted fact that the verse in question seeks to exalt 
the position of the community and to distinguish it from other communi- 
ties. If words “good” and “evil” occurring in the verse are construed 
as a particulr type of good and evil, the purpose would be defeated, because 
every community enjoins all that is good, such as obedience to the Prophet 
and to the law, and forbids all that is evil, scuh as abstaining from heresy 
and rejection of the prophets. 


Q. Granted that good and evil mean general good and evil. 
But this quality was found in the community in the past as is abvious from 
the verse. This is not found in the present. This quality applies to the 
believers who existed before the revelation of this verse, and not to those 
who came afterwards. But it is not possible to know exactly such persons. 


A. The verb kana has been used here in its perfect form (tammah) 
and not as an imperfect verb (naqisah). It denotes occurrence of an event 
in the present. It is immediately followed by its predicate. 


Q. The verb kana may indicate the past and the present, but 
surely not the future. 


A. Imperfect tense indicates both the present and the future. 


Q. The quality mentioned in the verse applies to the generation 
of the Prophet, and not to those who camc afterwards. 


A. If it gives sanction to the ijmà' of the Companions, it surely 
gives sanction to the ijma' of others too. ` 


Q. The quality applies to each and every person. But obviously 
each and every person cannot be followed. 


A. The judgement of individuals is no authority. The verse 
addresses itself to the whole community. Their collectivej udgement is 
an authority beyond doubt.26 


As regards verse 3:102 the opponents contend that tbe prohibition 
of disunity does not cover all areas. lt prohibits disunity only in 
the sphere of holding fast to the rope of God. So long as it is not 
known that the point on which the people of a generation have agreed 
is related to the area of holding fast to the rope of God, the disunity would 
not be prohibited. To this question it is anwsered that the first sentence 
in the verse is a command for anity, and the second is a prohibition of 
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disunity in all areas. If these two sentences аге not construed as giving 
separate meanings, then the latter would be construed as confirming the for- 
mer. But it is worthy of remark that originality constitutes the nucleus 
of a speech and not its confirmation and emphasis. 


Further, it is questioned that the verse prohibits disagreement after 
the establishment of ijmàá' and not before it. Every jurist is allowed to 
follow his own opinion. When the opinions and speculations are diver- 
gent, it means that disagreement is commanded by God, and not prohi- 
bited. Itis replied that the verse surely prohibits disagreement after 
the establishment of ijma‘ and forbids opposing it.27 


About verse 4:59 the opponents contend that in the case of agree- 
ment on a certain point it is not necessary to consult the Qur'àn and the 
Sunnah. This agreement is either based on the Qur‘an and the Sunnah or 
not. In the former case the Qur'àn and the Sunnah are sufficent 
authorities; there is no need of ijma‘. In the latter case there is a sugges- 
tion of establishing the ijmà' without an evidence. And this is impossible 
because this would invalidate the ijma‘. То this it is naswered that if evi- 
dence is at all necessary for ijma'. that can be furnished by the process of 
analogy and inference in addition to the Qur'an and the Sunnah.28 


Concluding the discussion of the Qur'ànic verses al-Amidi remarks 
that these verses may be helpful for speculation, and not for positive proof. 
If ijmà' is a decisive doctrine, as it is believed, then arguing from speculative 
evidence to prove its legitimacy would not be helpful to achieve the end. 
Speculative evidence is correct according to him who considers ijma‘ to be 
a speculative question, open to individual interpretation.29 


IV 


To demonstrate the development of the traditions about ijmá“ 
since al-Shàfi'l onwards one should go through the works on Islamic juris- 
prudence produced in the third century of the Hijrah. Unfortunately we 
have no works in hand on this subject belonging to this period. This 
is a period when Hadith was formally compiled and the six classical collec- 
tions came into existence. Henceforth Hadith came into wide circulation 
and was increasingly cited by the jurists in support of Islamic doctrines. 
This is the reason why ijmà' was justified on the basis of Hadith continuo- 

'usly in post-Shafi‘l period. The earliest extant work on jurisprudence 
after al-Shafi'i’s Risalah is Kitab Uşūl al-Fiqh by Abi Bakr al-Ràzl al-Jassas 
(d. 370 A.H.). In this work the chapter оп ijmá' opens with his remrks that 
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the jurists agreed on the legitmacy of ijmá' in the early period of Islam, 
and that the doctrine of та“ is an authority from God. The previous 
ijmà' cannot be changed by a subsequent ijmd‘ in later generations. 
The source of realizing the authority of ijmd' is the Qur'àn and the 
tradition (sam‘) alone, for reason allows that the community can agree 
on an error, like the Jews, Christians and others.30 


Al-Jassás adduces the following traditions to substantiate ijmà*:31 


He cites the speech of ‘Umar which he made at al-Jabiyah. It 
contains the tradition of the Prophet which persuades Muslims to 
hold fast to the community.?2 


“A section of my community will continue to follow the truth. 
One who feels hostile to them will do no harm until the divine 
decree comes down." 33 


“My community will not agree on an error."?4 
“The hand of God is over the community." 35 


“Three things on which the heart of a Muslim will not be stingy: 
sincerity of action to seek the pleasure of God, well-wishing of au- 
thorities, and adherence to the community—their call encompasses 
them from behind." 36 


“Whoever separates himself from the Muslim comunity even а 
span, throws away the tie of Islam from his neck.''3? 


Hudhayfah is reported to have asked the Prophet, “What can save 
me from it (schism)? He replied, “Тһе community of Muslims and 
their leader.”38 


These are seven traditions cited by al-Jassag to justify ўта‘. Two 
of them were earlier cited by al-Shafil. Al-Jassás mentions in the context 
of ijmà' almost the same traditions which exhort the Muslims to unity. 
The famous tradition ‘my community will not agree on an error’ was men- 
tioned in the third century of the Hijrah in the context of integration of 
the community by Ibn Majah (d. 279 A.H.) and in a different version by 
al-Tirmdhl (d. 279 А.Н.) and by Ahmad b. Hanbal (d. 241 А.Н.) in their 
respective collections. But in the context of ijma‘ this tradition appears . 
іп al-Jasgág for the first time. It seems that until the time of al-Jasgag 
the traditions cited by him were not generally mentioned in the context 
of (jmdà'. Hence he closes his discussion of these traditions with the re- 
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marks: ‘These traditions are clear and well known. They have been 
reported from different quarters. Since they have been reported through 
tawátür, it is impossible that they are in totality speculation and falsehood. 
These traditions were widely known in the time of the Companions who 
justified ijmà' on their basis and asked people to follow them. None 
of these traditions was rejected by them. Traditions having such a stand- 
ing must be a source of certain knowledge for action."39 It should be 
noted that it is a mere surmise to say that the Companions justified the 
doctrine of ijmà* on the basis of these traditions. 


To justify ўта al-Ghazalf places his reliance more on traditions 
than ог the Qur’anic verses. To him, the tradition ‘my community will 
not agree on ап erorr' indicates :jma‘ more clearly and strongly than the 
Qur’anic verses. But these traditions are not mutawátir like the Qur'àn; 
the Qur'ànic verses are mutawatir but not clear enough to subs. 
tantiate та. Therefore, Һе argues from the traditions as 
follows: A number of traditions have been reported from the Prophet 
with different versions, all implying immunity of the community 
from error. They spread widely in the long run, being reported by 
reliable Companions like Ibn Mas'üd, Abū Sa‘id al-Khudri, Anas b. 
Malik, Ibn ‘Umar, Abū Hurayah, Hudhayfah b. al-Yamàn and others. 
Al-Ghazali then cites all such traditions as emphasize the integration of 
the community aud condemn disunity and chaos. These traditions were 
adduced by al-Jassas too before him in support of ijma‘. He remarks that 
they remained continuously familiar to all in the generation of the Com- 
panions and the Successors to the present day. No one from among the 
early and classical traditionists rejected them. They were rather accepted 
both by the exponents and by the opponents of ijma‘.4° 


у 


Al-Ghazall has recorded in al-Mustasfa the criticism of the oppo- 
nents of іта“ on the traditions cited above. We summarize these objec- 
tions presently along with his answers. { i 


Q. How do you argue on the basis of traditions, particularly 
when these traditions cannot be claimed to have been reported severally 
by tawdtur, and it is already established that solitary traditions do not 
entail certain knowledge? ` I 


A. We argue on the basis of traditions in a twofold way. First, 
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the Prophet intended by these tradition to exalt the position of the 
community, and to signify its infallibility. We gained certain knowledge 
through isolated reports about ‘Ali’s bravrey, Hàtim's generorsity, 
al-Sháfi'Is deep knowledge of fiqh and al-Hajjaj’s oratory. The individual 
reports about these facts are not mutawatir. One can reject them severally, 
but not collectively. The same principle applies to the traditions of ijmd'. 
These traditions ensemble provide certain knowledge. Secondly, apart 
from certain knowledge, we base ourselves on inferential knowledge. 
These traditions were widespread among the Companions and the Suc- 
cessors. They justified ijma‘ on their basis and no one differed from them 
until the day of al-Nazzàm. And normally it is impossible that the people, 
despite their diverse temperaments, ambitions, and approaches in respect 
of acceptance and rejection, might accept, in successive generations, a thing 
which was not genuine. Hence the rules derived from solitary traditions 
survived even in the teeth of opposition and doubt. The justification of 
ijmá'—an authority which determines the correct interpretation of the 
Qur'àn and the established Sunnah — on the basis of these traditions 
implies that there must have been some positive evidence. To prove 
a definite object by an indefinite evidence is still unknown. 


The opponents refute the argument advanced al-Ghazali in a three- 
fold way: by refutation, by interpretation and by counter-argument from 
the Qur'an and the Sunnah. As regards refutation, they ask four questions: 


1. It is most probable that some one might have opposed these 
traditions and rejected them, but his rejection might not have reached us.. 


2. You argued in support of ijmā' primarily from the traditions, 
then you argued from ijmàá' to prove the authenticity of the traditions. 
Suppose people might have agreed on their authenticity; but how is it 
proved that the question on which they agreed is really valid? Here lies 
the point in dispute. 


3. How do you refute the counter-argument that people might 
have proved the legitimacy of ijma‘ not on the basis of these traditions but 
on the basis of some other evidence? 


4. If the Companions were acquainted with the authenticity of 
these traditions, why had they not explained it verbally to the Successors 
in order to eliminate doubt and thus give them a share in their knowledge? 
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Al-Ghazall answers: 


1. The usual practice denies the line of argument.  Jjmá' is one of 
the major doctrines of Islam. If anyone had dissented from it, this would 
have become an abnormal affair, and his dissent must have spread widely. 
The disagreement among the Companions on the questions of bloodwit 
of fetus, certain unlawful things, and the punishment for drinking, was nct 
extinguished; how could the disagreement on such a major source of law be 
suppressed? How did the dissent of al-Nazzàm, despite his little respect 
and small dignity, become widely known while the dissent of the senior 
Companions and Successors remained shrouded in obscurity? Reason 
does not justify this theory at all. 

2. Originally we justify ijma‘ on the basis of traditions, and 
prove their authenticity by customary norms. It is an admitted fact that 
no dispute and disagreement ever existed in the past over such traditions. 
Further, custom debars justification on the basis of doubtful traditions of 
a decisive source of law, which overarches other decisive authorities, such 
as the Qur'an and the Sunnah. We realized the definiteness and anthenti- 
city of these traditions by custom and not by ijma‘. Again, through cus- 
tom and practice we gained the knowledge of a number of important 
questions, e.g. falsity of the challenge to the Qur'àn and extinction of such 
a challenge with the passage of time, voidness of suggestions to appoint the 
imam‘ (political leader of the community) by nomination, dispute over 
the forenoon prayer (duha), and fasting during Shawwal. People 
accepted these qu^stions as they were transmitted to them, and therefore 
kept silent. If these questions were not so in reality, as they stand today, 
silence ovér them would be normally impossible. 


3. The opponents themselves prove on the basis of the self-same 
traditions that opposition to the community is prohibited and that those 
who separate themselves from the community stand condemned. This 
implies that they are relevant to ijmā‘. 


4. The Companions realized the infallible character of the Muslim 
community from the spirit contained in the indications, signs, repeated 
statements and dicta of the Prophet. They inferred that evidently the 
Prophet by these traditions designed to describe the charisma of the com- 
munity. These indications, taken cumulatively, could not be covered by 
verbal narration or words. Had they explained them verbally, doubt 
must have permeated the individual reports. Therefore, they contented 
themselves with explaining to the Successors a principle that a decisive 
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source of law could not be proved legitimate on the basis of a doubtful 
tradition, but that it could be recognized as legitimate by custom and usual 
practice. Practice was, therefore, more reliable for the Successors than 
verbal narration. 


The opponents again refute the justificaton of ijmd' on the basis 
of traditions in a threefold way : 


1. The tradition *ny community will not agree on an error' really 
refers to disbelief and heresy. The Prophet migh’ have, in all probability, 
intended by this tradition immunity of the entire community from disbelief 
which might pervade by misinterpretation and scepticism. Further, the 
word kkațā’ occurring in the tradition has not been reported by tawātur. 
Suppose it has been reported so, still it means error in general, which may 
be applied to disbelief. 


2. By ‘kkafa’ may be meant a mistake in bearing witness іп the 
life hereafter, or a mistake in a гше which is supported by a text 
(пау) or a rational argument, and not necessarily a mistake in the individual 
legal interpreation and analogical reasoning. 


3. The word ‘ummak’ occurring in the tradition means those who 
believe in the Prophet since the rise of Islam till the day of judgement. It 
is admitted that the community, if taken in this sense, cannot agree on an 
error. The agreement of all the members of the community, belonging to 
the past, present, and future, is infallible. Suppose the members of the 
community in the past had lived on and disagreed with the тай“ of the 
present generation, then ijmá' would never have been valid. 


Al-Ghazali replies: 


1. Viewed from etymological standpoint, the word dalal does 
not connote disbelief. The adjectives gall and dallin occurring in verses 
93:7 and 26:20 respectively mean those who fall into error and not ‘dis- 
believers’. The Arabic idioms dalla fulan ‘an al-farig and dalla sa'yu fulan 
mean falling into error. Literally, the tradition indicates the sublime dignity 
of the community and distinguishes it from others by this merit. As re- 
gards protection from disbelief, God already bestowed this merit on ‘АП, 
Ibn Mas'üd, Ubayy and Zayd b. Thabit, according to al-Nazzam him- 
self, because they died on truth (belief). Besides, there were many people 
who remained immune from disbelief. What is then the distinction of 


AUTHORITY OF IJMA 55 


the community? This shows that the Prophet by this tradition meant 
forgetfulness, error, and falsehood—shortcomings from which indivi- 
duals cannot be protected, but the community can be protected. This is 
because the community occupies the infallible position like the Prophet 
with respect to religious matters. Even in matters not relating to religion, 
such as fighting, treaty of peace, and building a town, the generality 
of meaning of the tradition requires infallibility. This is, however, 
doubtful because infallibility in such matters is also doubtful about the 
Prophet himself. Reports tell us that once he committed a mistake in his 
opinion about the fecundation of palm trees. At that moment he 
reportedly remarked : “ You are better acquainted with your temporal 
affairs, and І am better acquainted with your religious affairs. ” 


2. No one of the community has ever drawn such a distinction. 
If the community is apt to commit an error in a particular area, on the 
same analogy it can commit it in another area, too. Ifthereis no 
characteristic feature of the community, then differentiating one community 
from the other is useless. There must be some evidence of this differentia. 
The Prophet condemned opposing the community, and commanded adhe- 
rence to it. Now if the area of infallibility is not definitely known, adhere- 
rence to the community would be impossible. This is possible only in case 
infallibility is taken to mean in general. As for the infallibility in a aprti- 
cular area, it. should be noted that it is already found even in a disbrliever, 
let alone a believer. No one falls into error in respect of each and every 
matter. Rather every person is certainly immune from error in one 
matter or the other. 


3. As it is not permissible to say that by the ummah are meant 
lunatics, children, miscarried fetus, and fetus, though they belong to the 
community, likewise it is not permissible to say that by it are meant those 
who died, and those who are not yet born. But obviously it means people 
who have the capability of 'aggreement and disagreement’. One cannot 
conceive of agreement and disagreement of non-existent and dead people. 
It may be noted that the Prophet commanded adherence to the 
community and condemned dissidence. If by the ummah is meant what 
the opponents have suggested, then adherence and opposition can be con- 
ceived in the life hereafter, and not in this world. It is, therefore, definitely 
proved that the Prophet by this tradition meant ijma‘ which can be opposed 
in this world. This also applies to those who are present in a certain gene- 
ration. In case they die, the effect of their dissent will survive. 
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Another way of refuting the justification of ijmà' by oral proofs 
is their counter-argument from parallel Qur'ànic verses and traditions. 
The opponents cite verses 2:169, 2:217 and 2:188 which prohibit 
disbelef, apostasy, and false action. They contend that these verses 
prohibit false actions, in general, and people usually abstain from the 
prohibited actions. Were it not practically possible, they would not be 
asked to abstain from them. 


To this al-Ghazali replies that these verses have been addressed not 
to the community but to individuals. The prohibition applies to every 
individual, even though he abstains from these actions. For divine pro- 
hibitions it is not necessary that the prohibited act should happen actually 
or potentially. God knows well that all kinds of sins would not be commit- 
ted by all people, still He prohibited all of them. And nothing can occur 
against His knowledge. He knew well that He would protect the Prophet 
from polytheism and ignorance, still He forbade him in verses 9:65 and 
6:35. 


The opponents believe that the community at largecan fall into 
error. They offer the following traditions in support of their viewpoint: 


1. ‘Islam arose as an alien in an atmosphere of unbelief; it will 
turn alien as it emerged originally.’ 


2. ‘Best of all is my generation, then those who foilow, and then 
those who follow; falsehood will then spread so much so that one will 
take an oath, though not asked to do so, and one would bear witness, 
though not required. 


3. 'Thelast Hour will come over the wickcd of my community.' 


Al-Ghazali answersthat these traditions no doubt imply that dis- 
obedience and falsehood will spread widely; but they do not mean that 
not a single follower of the truth will remain in the community. 
Moreover, these traditions contradict another tradition which says: A 
section of my people will continue to follow the truth until the decree of 
God comes and the Antichrist appears. Again, the traditins adduced by 
the opponents are not as sound and clear as those offered in support 
of ijma‘.4! 


There is another,approach to prove the legitimacy of ijma‘ on the 
basis of traditions by Abu’l-Husayn al-Basrl (d. 436 A.H.). He contends 
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that the Successors en masse believed in the legitimacy of ijmàá'. There 
seems no other possible reason for such a belief than the traditions of the 
Prophet. The community usually agrees on the import of a tradition in 
case it is authentic. The Successors never agreed on the import of an 
isolated tradition, which was not authentic. This is because the rule 
derived from such a tradition was subject to their individual interpretation. 
The argument is countered by the opponents as follows: 


Q. We are not aware that the whole body of the Successors had 
believed in the legitimacy of ijmá'. Instead, they are reported to have 
deviated from the agreement of the Companions on certain legal matters. 
Suppose they believed in the legitimacy of ijmáà', but they might have done 
so on the basis of the Qur’anic verses and not оп the basis of traditions. 
They could not believe in the authority of ijmà' on the basis of a tradition 
which was пої іп itself definitely authentic. This might lead to an arror, 
and the community cannot agree on an error. 


A. Ts it not possible that they agree on a certain rule by way of 
analogy and individual interpretation?  Rationally speaking, they can 
agree on a certain point in the presence of many resembling proofs. In 
such cases, they investigate relevant traditions and agree on the import 
of the one found most authentic. They can never agree on a tradition not 
found authentic. 


Q.  Injurisprudence there exists no precedent of their agreement 
on the import of the isolated traditions. 


A. Why do you suppose that the Successors agreed usually on 
those traditions that were found authentic? You never denied that the 
tradition of ijma‘ was not authentic, and that the Successors agreed on its 
import. The Compansions are reported to have abandoned their personal 
opinion on certain questions when the authentic traditions were known to 
them. They changed their view when the traditions of Haml b. Malik 
and ‘Abd al-Rahmàn b. ‘Ам came to their knowledge. They agreed 
that а man cannot marry a woman and her aunt together on the basis of a 
solitary tradition. 


Q. They might have agreed on these rules because the tradi- 
tions were authentic? 
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A. If they agreed on a certain rule on the basis of traditions, 
this shows that they had not accepted any uncertain traditions. 


Q: Isitnot possible to agree on theimport ofa certain solitary 
tradition? 

A. Sometimes it is possible and sometimes not. We do not amin- 
tain that this always happens necessarily.42 


VI 


The мога ‘ummah’ ог 'jamàá'ah' occurring in the traditions of та“ 
gave rise to a controversy over its connotation. — There is a difference of 
opinion among the jurists with regard to its identification. According to 
one point of view, it means the overwhelming majority of Muslims. This 
interpretation is supported by a number of statements of the Companions. 
Abū Mas'üd al-Ansari is reported to have been asked on the occasion of the 
assassination of ‘Uthman about fitnah (schism). He replied, “Adhere to 
the community because God will not let the community of Mubammad 
agree on an error. Beware of separation because separation is error." 
A similar report has been attributed to Ibn Mas'üd. When al-Husayn 
was asked about the validity of the caliphate of Abü Bakr, swearing by God 
he reportedly said, “God will not let the community of Muhammad agree 
оп ап error."4? These reports show the historical context of the tradition 
*my community will not agree on an error.' On the basis of such reports 
the word 'jamà'ah' or 'ummah' has been interpreted as the ‘overwhelming 
majority.’ 

Another interpretation says that the word jamà'ah means the ‘body 
of the scholars and jurists’. In support of this interpretation it is conten- 
ded that he who differs from the agreement of the scholars, dies the death 
of ignorance. The masses, it is argued, are subordinate to the scholars, 
because they acquire their knowledge of religion from them. Therefore, 
it is said conclusively that the tradition ‘my community will not agree on 
an error’ means that ‘the scholars of my community will not agree on an 
error.’ This interpretation has been attributed to ‘Abd. Allah b. al- 
Mubarak, Ishaq b. Rahwayh, and to some other jurists.44 


A third group construes the word ‘ummah’ as the ‘body of the Com- 
panioas' on the ground that they are the founders of Islam, and they are 
the people who cannot agree on an error. This interpretation is substan- 
dated by a number of traditions from the Prophet. One of them says, 
“The Prophet was once asked to pinpoint the people who will get salvation. 
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He replied, “Those who follow the way which I and my Com- 
panions follow." Another tradition runs: “Follow my Sunnah and 
the Sunnah of the rightly-guided Caliphs.” This interpretation is a:so 
supported by a speec'i of ‘Umar b. ‘Abd al-'Aziz (d. 101 A.H.). It says, 
“The Prophet introduced many Sunnahs (practices) and the political autho- 
rities did so after him. Adherence to these Sunnahs amounts to the belief 
in the Qur’an, perfect obedience to God, and reinforcement of Islam. 
Nobody can change or modify them. Whatever contradicts them is not 
worth consideration. He who seeks guidance from these Sunnahs is on the 
right path; likewise, whoever seeks help by virtue of them is helped (by 
God). But he who opposes them follows the path other than that of the 
believers and God appoints for him that to which he himself has turned 
and will admit him to hell." From these statements al-Shatibi concludes 
that the term ‘jamd@‘ah’ in the traditions of ijmà' means the Companions 
of the Prophet.45 


Another opinion says that the word ‘ummah’ or 'jamá'ah' stands 
for ‘the Muslim community at large’. The grace of ‘infallibility’ endowed 
by God, according to this view, is confined to the Muslim community 
as a whole and not to any group.*6 


The last interpretation is attributed to al-Tabari. He thinks that 
the word 'jamà'ah' means ‘the community of Muslims who are agreed 
on a plitical leader.’ He puts forward a number of traditions to prove 
that disunity and disagreement are forbidden by the Prophet. He conde- 
demns sects like Khawarij who separated themselves from the community. 
He identifies jama‘ah with the orthodox group which was united by choosing 
its political leader and bv its adherence to the Qur'àn and the 
Sunnah.*? 


These are various shades of opinion about the meaning of ‘jamd‘ah’ 
and 'ummah' which occur in the traditions of ўта“. It is, however, clear 
that the traditions on the basis of which the principle of ijmd‘ has been 
substantiated are not definite in their connotation. They may mean та“ 
or something else. All of them emphasize integration and condemn choas 
and anarchy. Some of them are predictory, and others circumstantial. 
Therefore, the argument to establish the authority of ijma‘ is definitely 
subjective. We doubt whether та“ can be justified purely on the basis of 
traditions as the medieval jurists sought to show. We offer the following 
contention. In the first place, there existed no idea of та“ as a theoretical 
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doctrine in the early period, let alone in the time of the Prophet. Secondly, 
the jurists could not determine a definite meaning of the word ‘ummah’ 
or ‘jamd‘ah’ who were to be followed by the Muslims according to the 
Prophet's command. Thirdly, traditions bearing general meaning cannot 
be restricted to a particular point of view. Hence, al-Shawkanl refutes 
the argument to justify та“ on the basis of the prophetic traditions. АП 
such traditions, according to him, mean that a section of the Muslim 
community will continue to follow the truth.48 


VII 


We have another important problem relating to the meaning of the 
words dalal and khata” which occur in the famous tradition about ітд“. 
The jurists use both these words interchangeably in this tradition, which 
implies that they draw no distinction in their meaning. But in the classical 
collections of Hadith it has been reported only with the word dalal. We 
have noticed previsouly that the opponents of ijmá' distinguish dalàl 
from khafa.” They think that dala/ means disbelief, and kaja’ connotes 
mistake in individual interpretation. Dalal is an error in faith leading to 
disbelief and khafa’ is a mistake leading sometimes to a sin and not to dis- 
belief.49 Both these traditions have not been reported by tawdtur and the 
exponents of ijmà' themselves recognize this weakness.5° Ibn Hazm 
doubts both the text and the chain of this tradition. He confirms meaning 
of this tradition by citing various traditions on the subject.5! Al- 
Firawzabadi (d. 826 А.Н.) remarks that ijmà' is certainly a religious 
authority, but no tradition of the Prophet is sound on this subject.52 


It seems that since there was no concept of ijmd‘ as such in the time 
of the Prophet, by such traditions he might have predicted the eternity of 
Islam. The classical jurists, however, utilized these statements of the 
Prophet to defend іјтӣ on traditional grounds. The word &Aafa' being 
more akin in its connotation to the mistake in the individual legal interpre- 
tation, they might have used it in place of dalal. It is also probable that 
they might have been influenced by al-Shàfi'I who uses the word k&Aafa' 
instead of dalal in his own statement about the infallibility of ijma‘s> 
We find a similar statement of Abü Bakr, the first Cliaph, who uses the word 
даа! instead of & ара. People persistently demanded to replace Usàmah, 
the leader of a military expedition nominated by the Prophet, by any senior 
member, and to postpone the expedition in view of the grave situation due 
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to apostasy of some Arab tribes. Abi Bakr relentlessly refused their 
demand by saying, “It is already known to you that there has been a con- 
tinuous practice of mutual consultation since the time of the Prophet until 
your own day, in areas not covered by the prescriptions of the Sunnah 
of the Prophet and the Qur'án. You gave your opinion, and soon I 
shall give you my advice. (By mutual consultation) think what is most 
right, and then act upon it, for God will not let you agree on an error. . .."^54 
Curiously enough, he does not refer to any tradition of the Prophet, but 
expresses his own conviction about the infallibility of the decision reached 
by mutual consultation. Неге the word dalàl obviously connotes an error 
in the judgement and legal interpretation. This shows that khafa’ and 
dalal can be used interchangeably. But whether the Prophet also intended 
the same thing by this tradition is doubtful. 


VIII 


We may now return to the justification of ijmà' on the basis of human 
reason. It seems that the attempt to prove its legitimacy on rational 
grounds starts from al-Shàfi'l. He contends that people in general cannot 
ignore the Sunnahs of the Prophet while individuals may do so. Simi- 
larly, people in general cannot agree on a point which contradicts the 
Sunnah of the Prophet and оп an error.55 Ву such statements he attempts 
to prove the irrationality of the concept of the agreement of the Muslim 
community at large on an error. This is why he recognizes ijmá' оп essen- 
tials of Islam transmitted from the Prophet by the people in general to the 
people in general. This he describes as ‘ilm al-‘ammah.56 This sort of 
transmission of legal knowledge, i.e. from the people at large to the people 
at large, was termed later tawátur. It has been defined as transmission of 
legal knowledge from the Prophet by such a large number of people as 
cannot reasonably agree on falsehood for their huge number and living at 
different places. The number.-of obligatory prayers and rates of zakat 
are said to have been established on the basis of tawátur. Reports coming 
through !awátur are recognized as coming directly from the Prophet. 
The knowledge acquired through tawátur is certain (qaf‘t).57 It is worthy 
of note that the mechanism of tawātur is a rational phenomenon. The 
doctrine of та“ is justified by al-Shàfi'l by the same logic, namely that 
the Muslim community at large cannot agree on an error. 


Al-Sarakhsl also justified ijma‘ on rational grounds. Не contends 
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that the revelation was closed with the death of the Prophet. But the 
Shart‘ah is eternal. This implies that the Muslim community at large has 
been protected by God from committing an error in its collective agreement. 
In case the Muslim community agrees on an error, tliis would challenge 
the eternity of the Sharl'ah. Further, he argues that there is a difference 
between the judgement of an individual and the judgement of the whole 
community. Hence the agreement of the community cannot be compared 
with the judgement of an individual. Finally, he proves the authority of 
ijmà' by giving an illustration of the judicial judgement in legal matters. 
A judge gives his personal judgement which is binding on people by all 
means. From this he infers that Islam believes in the infallibility of the 
judgement of a single person in legal cases. Zjmà' being the agreement of 
the Muslim community at large should а fortioribe superior to the indivi- 
dual judgement and hence an infallible authority.58 


Al-Juwayni justifies ijmd' ‘rationally іп a towfold way. Firstly, 
he says, we find that the scholars of our generation, despite their large 
number in the rimland and heartland of the country, agree on a speculative 
question, though actually their opinion is divided. Keeping this situation 
in view we realise that their agreement, if at all it is reached, cannot be taken 
to mean that it is in harmony with their beliefs, and proceeds on one and the 
same line. Such agreement is usually impossible due to possiblity of the 
difference of opinion. Even agreement of intellectuals on a purely rational 
question, which is considred positive according to the intellectual stan- 
dards, is impossible, especially when it is dealt with by deep reflective 
thought. This is due to divergence in the approach of the thinkers. Nor- 
mally, this is the position of questions relating to positive thinking; what 
do you think of questions open to speculation, where no certainty can be 
imagined? When it is proved that according to usual practice their unani- 
mous agreement on a usual speculative question is impossible, and still we 
we find their definite agreement on a certain rule, thereby rejecting no opi- 
nion and discarding no point of view, it would be presumed that they must 
have had some positive evidence in support of the rule, that could not reach 
us. 


Secondly, if the scholars agreed on a speculative question, and 
they attributed it in clear terms to speculation, this sort of agreement 
would also be considred a definite authority. This is because we find that 
in the past ages and in the communities gone by, it has been customary to 
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silence the opponents if they opposed the unanimous agreement. Such 
opposition to the unanimous agreement was considered heresy, dissidence, 
and disobedience. They did not take it lightly, but condemned 
opposition to the religious scholars as open deviation from the right 
path. Their unanimous agreement has reached this point, now characteri- 
zed by certainty (after agreement), though rationally it was open to specula- 
tion (before agreement). When a unanimous agreemnt was added 
to a speculative rule, the participants in ijmá' considdered it a decisive 
authority, without expressly rejecting specualtion. As such, ijmàá' has 
has been recognized as a definite legal authority through condemnation of 
its opponents. The traditions cited in favour of ijma‘ might have been re- 
ported from the Prophet, and the people might have learnt them in his own 
day from their situational context. The Prophet. might have meant to 
give sanction to ijmà' which the people later on realized and practised. 
Afterwards they successively regarded its dictates as certain, but never 
cared for its verbal narration due to their certainty.59 


From the above argument itis clear that the ijmà' of the past gene- 
rations is justified more on the basis of human reason (tawátur) than by 
tradition. Al-Ghazali, like his teacher, follows the same line of argument 


which we discuss presently. 


He seeks to prove the rationality of ijmda‘ on the basis of the prin- 
ciple of tawdtur, especially when the ijma‘ of the past generations is not 
supported by any evidence. Arguing he remarks that when the Compa- 
nions agreed on a certain point, they could not evidently agree on an error, 
as it is denied by usual practice. It seems ordinarily irrational that not 
a single person from among them could attain the truth. The Succes- 
sors adhered to their agreement and inveighed against those who opposed 
it. They looked upon their agreement as positive, and actually they con- 
sidered a thing certain which was not really certain. But usual practice 
denies that they might regard a thing as certain which was not really 
certain. The followers of the Successors accepted the agreement of their 
predecessors by the same logic. This argument is criticized as follows: 


Q. If the number of the participants in та“ is less than the 
number required for tawdtur, is it then possible that the Companions and 
Successors agree on an error, and deliberately tell a lie? 


A: The line of argument is not correct. The error stems either 
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from telling a lie or regarding an indefinite thing as definite. The former 
is not permissible in the case of tawatur (whatever their number might be). 
*The latter is of course possible. The Jews definitely believe in the falsity 
of the prophethood of Jesus and Muhammad (peace be upon them), though 
their number exceeds the number required for tawdtur. They regard a 
thing as certain which is not really certain. The number of heretics in 
the world exceeds the number of tawdtur. These heretics made a mistake 
in regarding a thing as certain which was not really certain. The advocates 
of this theory should by this logic consider the unanimous agreement of 
Jews and Christians, who believe in the falsity of Islam, as definitely autho- 
ritative. What is then the privilege of the agreement of the community? 


Custom and usual practice allow in the case of tawtaur to regard 
a thing as certain, though really it is not certain. Hence it is a necessary 
condition for tawatur that it should be supported by sensual perception. 
Ordinarily it is improbable that people keep silent and submit to a person 
who makes a decision which overarches the Qu.’an and the Sunnah, which 
are based on tawütur. His decision is based on ijma', a doctrine which 
is established by a speculative and uncertain evidence. Anything which is 
certain is learnt by sensual perception or situational context or by self- 
evidence. `The medium of acquiring its knowledge is one. People agree 
on the certainty of knowledge acquired by sensual perception. And such 
a knowledge cannot usually escape the people of tawātur. But a thing 
which is speculative can be learnt by different media. Custom allows that 
people of tawdtur may commita mistake by their agreemet on sucha 
question. This is the point of difference between the two.69 


Al-Bazdawi justifies та“ on the basis of human reason. He con- 
tends that the Sharf‘ah will last until the day of judgement because of the 
finality of the prophethood. Assuch, the community will continue to 
follow the truth. This view is supported by a number of traditions. The 
term ‘ummah’ occurring in the traditions stands for the people who do not 
follow evil passions and heresy. Now in a period when the revelation has 
come to an end, it if is permitted in principle that the whole community 
can agree on an error, the promise of the eternity of the Shari*ah would not 
come true. Hence it became necessary to formulate a principle that 
the agreement of the community will be infallible by all means. 
This is indeed a grace from God to protect religion. This must be allowed 
‘because when a judge arrives at a decision on a disputed question by ex- 


COMPETENCE FOR IJMA‘ 65 


ericising his personal opinion, it becomes binding on the people. The 
decision of a judge cannot be rejected by any counter-argument. It is supe 
rior to the opinions of the jurists. This is to protect judiciary which is an 
instrument of religion. That a body of persons may perform an act which 
cannotbe performed by individuals is not something curious. Hence ijma‘ 
occupied a position like that of a Qur'ànic verse or of a mutawátir tradition 
entailing action and certain knowledge.6! 


The argument advanced by al-BazdawI has been challenged by the 
opponents of ijma‘. “Abd al-‘Aziz al-Bukharl (d. 730 A.H.), the commen- 
tator of al-BazdawIs Usii/, answers their questions as follows:- 


Q. Ijmà' corresponds to analogy and solitary traditions with 
respect to action. How does then its extinction entail the extinction of the 
whole Sharl‘ah? 


A. Analogy and isolated traditions are employed to reveal the 
truth which is hidden in the collective opinions of the jurists. But you 
presume that truth lies beyond the collective opinions of the jurists on dis- 
puted and settled questions. As such, truth would remain unknown and 
void. And what is void in itself cannot be adhered to of necessity. Your 
contention also implies that whatever the jurists brought forth was no 
Shari*ah, rather they acted against the Sharf‘ah. Therefore, the Shari‘ah 
of the Prophet, at least to the extent of a particular rule, will be extin- 
guished, if the rule is not revealed by means of ijmà'. 


Q. We do not accept that this would entail the extinction of the 
Shart‘ah. The reason is that if a rule of law was established in the Shar!‘ah: 
on the basis of a text (nass) before ijma‘ such as prescription of five daily 
prayers, that rule would last till the continuance of the text. Jjmā‘ nowhere · 
comes in the picture to establish the rule. If it was not established in the 
Sharl'ah before ijmà,' it means that the text did not contain it. It enun- 
ciated only those rules of law which existed at the time of its genesis, and 
not those which occurred later on. Therefore, discontinuance of that rule 
would not entail tne discontinuance of the Sharl'ah. Suppose it was 
enunciated in the text, then extinction of this rule would not ential the 
extinction of the Shharl'ah because of the survival of the fundamental laws, 
just as its non-existence before ijmá' does not entail the non-existence of 
the Shart'ah. 
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A. Really speaking, all the rules of law are legally established 
before ijtihad (individual interpretation), some on the basis of the 
texts, and others by their import, spirit and underlying meaning. Those 
which are latent are only discovered, and not established, by the process of 
ijtihad. Analogy only reveals a rule of law and does not establish it. If 
this is the case, all rules will be supposed to fall within the texts which 
cause the survival of the Sharri‘ah. Discontinuance of a part of it would 
surely go against the text. The contention that discontinuance of a part 
does not entail the discontinuance of the whole is absurd. The Shari‘ah 
embraces the ovrall teaching of the Prophet, and the ‘whole’ (i.e. Shari'ah) 
is nullified by the elimination of its part (ie. a rule of law). The 
laws of the previously revealed religions were abrogated by this Sharl‘ah 
(law of Islam). But this abrogation is nothing more than partial abrogation 
of their laws. Hence ijmà' of necessity is a decisive source.$2 


The legitimacy of ijmà' has been challenged on the basis of reason 
too. Thecritics object that if people are apt to fall into error individually, 
how is it possible that the community which is composed of individuals 
is immune from error? This amounts to saying that suppose the individuals 
are black, but the body composed of them is not black. To this it 
has been answered that ‘individuals’ and ‘body’ two are separate enti- 
ties. One is not analogous to the other. This can be illustrated by saying 
that a body of persons can lift a heavy stone, but the same people cannot 
lift it individually. The illustration of black individuals and black body 
does not apply to ijma‘. It is of course incorrect to say that the people 
individually are erroneous, in a decision agreed upon by them, and the 
whole body is not erroneous. No such statement has been made about 
ўта". Instead, it is pretended that the people may be wrong in their indi- 
vidual opinions when given separately; but when an individual opinion 
is added to the opinion of the whole community, that is not erroneous. 
Individuals should be differentiated from the body. People, for instance, 
may take a particular food ona certain day individually but it is not 
possible that they all take the same food on the same day. The opponents’ 
statement is just like saying that everyone of a body is wrong, but the whole 
body on the same point is not wrong. This corresponds to saying that the 
‘whole’ is not black, but ‘everybody’ of the whole is black. Actually this 
is not the position. Jjmd‘ can be illustrated by saying that everybody in а 
particular city may be black, but when they are transferred to another city, 
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they may not be black but white. What is stressed there is the change of 
position.63 


Although orthodoxy put its heart and soul in defending ijma‘ 
on traditional and rational grounds, it could not convince the opponents. 
Even some jurists from among the exponents, like al-Jassag and al-Baz- 
dawi, doubted the infallible character of the community on the basis of 
pure human геаѕоп.64  Al-Qaráfi is not convinced of the rational argu- 
ments advanced by al-Juwayni. He criticizes the latter by saying that the 
doctrine of ijma‘ stands on the concept of charisma which is clearly estab- 
lished by a good deal of evidence derived from traditional knowledge. 
It corresponds to the infallibility of the Prophet.¢5  Al-Ghazali, though 
he strenously defends ijma“ on traditional, rational and factual grounds, 
seems to be dissatisfied with these arguments. He has recorded in 
al-Mankhül his clear-cut verdict that ijma‘ can be defended only on 
customary norms. He remarks: 


“There is no hope of justifying ijma' on the basis of reason. Autho- 
rities based on revelation such as mutawátir traditions and the textual 
evidence from the Qur'an do not support it. Substantiating та“ 
by та“ is incoherence. Speculative analogy has no place in the 
decisive sources. These are the only essential principles of law. 
There remains no other principle except customary norms (masalik 
al-'urf). We might have acquired this doctrine by means of this 
source.” 66 


Al-Shatibi is aware of the weakness of justifying ijma‘ on the basis 
of traditional or rational norm. He gives no importance to reason 
in this respect. He suggests a novel method, alreay hinted at by 
al-Ghazali before him. Не thinks ijmá* and similr other doctrines should 
not be justified on the basis of the Qur'an, traditions, and tawatur severally. 
These sources should be taken into consideration collectively as a single 
whole. Human reason would serve as their instrument. We epitomize 
his argument presently. 


Rational proofs in jurisprudence do not constitute az evidence by 
themselves. They are employed in combination with oral proofs or 
are instrumental to them. Advancing rational arguments in matters 
requiring legislation from the Shart'ah is not correct, because reason is not 


68 THE DOCTRINE OF IJMA' IN ISLAM 


a legislator. One should depend in respect of such questions on proofs 
derived from traditional norms. But even there, particularly in solitary 
traditions, as laready learnt from common usage, certainty is either totally 
absent, or at least rare. This is obvious іп the case of isolated tradi- 
tions....As regards fawdtur, it depends on speculative premises. A 
thing depending on speculation must be speculative. Certainty in tawatur 
actually comes through diverse factors, i.e. divergent viewpoints on lan- 
language, grammar, and etymology. If these factors are considered se- 
verally, certainty is impossible. The most reliable proofs employed 
here are those which are determined by exploring the overall possible 
speculative evidence. Such proofs surely entail certainty because collec- 
tivity has a force not possessed of by isolation. Hence tawātur entails 
certainty. Five daily prayers and zakát are considered obligatory on the 
same principle. 


Keeping the same norms in view people have relied on ijma‘, because 
it entails certainty and sets aside factors leading to controversy. Con- 
sensus, isolated traditions, and analogy owe their authoritativeness to the 
same principle. The proofs which justify them have actually been derived 
from innumerable sources, which, though diverse in approach and subject- 
matter, are identical in “¿lan and meaning. If there are numerous proofs, 
which support each other, they all collectively entail certainty. 


The sources of law are in fact cohesive and interrelated. Hence 
they should be treated as a whole. The early jurists could not explain 
this point with the result that the later jurists started treating each source 
of law independently. Argument from the Qur'àn and the traditions 
severally generated difficulties in reasoning. In fact, there arises no diffi- 
culty if these sources are dealt with cumulatively, constituting a single evi- 
dence. If the proofs derived from the Shari'ah in support of essentials 
and minutiae are taken together, then no certainty is possible in any rule 
of law, except when it is combined with human reason. And human rea- 
son overlooks the Shar!‘ah. Hence the necessity of cohesion and corela- 
tionship between the proofs derived from the Sharl‘ah.67 


In the foregoing we have noticed that ijmá' was defended by its 
exponents on the basis of traditional as well as rational norms. But 
the argument is never satisfactory. The classical jurists themselves had 
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misgivings about its justification. The theory of ijmà,' as it stands, always 
remained open to criticism. The reason is, as we pointed out before, that 
the doctrine came into being as a socio-political necessity. In the long 
run it developed into a consummate religious doctrine. At this stage 
ўта‘ was theorized and acquired religious sanction. Hence arose, like 
other similar doctrines, differences in the argument for its jutification. 
One may not be fully satisfied with its justification on purely theoritical 
grounds, but the part it practically played in religious sphere cannot be 
gainsaid. 
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CHAPTER—IV 


THE CLASSICAL DEFINITION OF IJMA‘ 
THE NATURE OF CONSENSUS 


To understand the orthodox theory of /jmà' we must discuss its 
definition in greater detail. It seems that the question of its formal defi- 
nition was not raised until the time of al-Shafi'l, as it is not traceable in his 
lengthy discussions about ijmà*. In this formative period al-Shafi'l recog- 
nized the та“ of the community and almost rejected the та“ of the scho- 
lars. But in the classical period the matter was reversed. Тһе ijmda‘ 
of the community was reduced to the ijmà' of thescholars.! The definition, 
therefore, started with the question of competence for participation in 
ijmd'. The question of defining a doctrine generally comes in the last 
after it is fully developed. It appears that the doctrine of ijmà' was formally 
defined in the last decades of the fourth century of the Hijrah. Abū 
Bakr al-Jassas (d. 370 А.Н.) does not give its formal definition. He re- 
peats the same kinds of ijma‘ as shown by al-Shafi‘l, namely ijma‘ of the 
community and ijmá' of the scholars. But he terms them ijmá* ‘an tawgif 
(consensus by acquaintance) and ўта‘ ‘an istikhraj (consensus by in- 
ference).?. One can, however, find the definition in the works of juris- 
prudence produced towards the end of the fourth century А.Н. It is diffi- 
cult to give precise reasons for not defining this principle for such a long 
time. As we said before, the question of definition generally arises after 
the full development of a doctrine. Further, ijmà' was identified in the 
early centuries of Islam with the ijma‘ of the community at large, and the 
ijmà' of the scholars remained all along a disputed question. But with the: 
fragmentation of leadership in Islam into volitical and religious fields, the 
scholars prevailed over the religious domain. By this bifurcation of 
authority the ijmā' of the community was relegated to the background. 
Henceforth, the ijma‘ of the scholars dominated the legal sphere, particu- 
larly on moot questions, and ijmà' of the community was restricted to essen- 
tials alone. The word ‘ummah’ occurring in the traditions was interpreted 
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in the classical period, inter alia, as the scholars of the community. Hence 
ijmà' was finally defined as ijmd‘ of the scholars (i.e. the jurists). 


We may now discuss the definition of  ijmà' as enunciated by the 
classical jurists and the relevant problems. Abi’l Husayn al-Basrl(d. 
436 А.Н.) defines it as agreement of a group (jamà'ah) on a certain matter 
by action or by abandonment.3 This was later qualified by the condition 
of ijtihdd (independent legal interpretation) and time.* Al-Ghazall 
gives it as agreement of the community of Muhammad (peace be upon 
him) on a religious point.5 Definitions, such as pronounced by al-Ghazall, 
which stipulate the agreement of the whole Muslim community beginning 
from the rise of Islam till the day of judgement have been severely criticized 
by the jurists. This is because such an ijma‘ according to them is not 
practically possible.6 Summing up all the definitions given by the jurists 
in different ages al-Amidi has recorded the following definition of ijmà*: 


“Agreement of all the people of binding and loosing who belong to 
the community of Muiammad (peace be upon him), in a certain 
period of time, on a rule about a certain incidence". 


This definition applies in case the masses are excluded from ўта". 
But if they are included, the definition would be : 


*Agreement of all those who are legally responsible and belong to 
the community of Muhammad (peace be upon him) in a certain 
age, on a rule about a certain incidence.’ 


The definition has five component parts, namely agreement; people 
of binding and loosing; membership of the Prophet's community; period 
of time; and moot questions. The word agreement includes consensus 
by silence. The term ‘people of binding and loosing’ indicates unanimous 
agreement of the jurists including agreement of the masses. The condi- 
tion of the ‘membership of the Muslim community’ implies exclusion of 
those who belong to other communities. The phrase ‘in a certain period’ 
means the existing community excluding the past and the future members 
of the community. And finally, the phrase ‘on a rule about a certain in- 
cidence’ includes positive and nagative aspects of consensus, and rules 
about rational and legal questions.7 


The problem of the definition of ijmà' is in fact a necessary corollary 
to the question of the eligibility for ijma‘-a problem discussed by the jurists 
in greater detail at the early stage of its theoretical development. [t is 
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worthy of note that ijmà' due to the strict qualifications for its competence 
was restricted to the consensus of the jurists and the consent of the masses 
was thereby neglected. Further, there seems a clear contradiction between 
the very concept of ijmà' and its formal definition. Zjmà' stands on the 
concept of infallibility of the agreement of the whole community — a pri- 
vilege bestowed by God on the Muslim community according to the tradi- 
tions of the Prophet. On the contrary, it has been defined as 'the con- 
sensus of the scholars' who, though may represent, constitute a part of the 
community. This sort of antinomy between the notion and definition of 
ўта" resulted in the rejection of the very doctrine by its opponents. 
The total agreement of the scholars hardly exists on points of detail. This 
definition which developed in the classical period, however, seems ten- 
dentious. 


For the purpose cf discussion we divide this definition into four 
bruad categories: 


Agreement, Competence, Period of time, and the Subject-matter- 
ўта" on religious and non-religious matters. 


As for the number cf scholars required for the validity of ijmà* 
it should be noted that the classical theory does not elaborate. A group 
of jurists maintain that the minmum number of scholars required for 
ijmà' is three.8 Others hold that the number of scholars required for ijmà' 
must reach the proportion of tawdtur (indefinte number of people who can- 
not possibly agree upon a falsehood because of their huge number and 
geographical situation). Both of these views are not recognized by 
the majority of jurists. They contend that if there is no jurist except one 
in the community in a certain age and he agrees on a certain opinion about 
a disputed question, his agreement would be considered ijma‘.9  Al-Sara- 
khs! refutes this point of view by saying that if a body of competent scholars 
agrees on a certain point by verbal expression and the rest of the scholars 
keep silent, then тай“ would be reached. The number of tawátur is a 
necessary condition for the certainty of a report because it involves the 
possibility of truth and falsehood. But ijmd‘ involves no such possibility. 
It already stands on the concept of infallibility of the community.19 


‘Abd al-Malik al-Juwaynl qualifies it by tawdtur because there 
remains no possibility of error in an тай“ based on tawátur. If the num- 
ber of the participants in іта’ is less than that of tawátur, it may be open 
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to error.!! To this al-Amidi answers that it is inconceivable to establish 
the legitimacy of ijmd‘ on the basis of human reason. There is no way of 
proving it except by the oral proofs (adillah sam'iyyah) based on the 
Qur'àn and ће Sunnah. The terms ‘community’ and ‘believers’ would be 
applied to the participants іп ijmd’, even if their number falls very short of 
tawatur. The oral proofs establish their infallibility and hence adherence 
to their consensus is binding. This argument has again been challenged 
by the opponents, and al-Amidi has replied in detail. 12 


According to the orthodox view, ijma‘ is the unanimous agreement 
of the community or of the scholars. If the whole community or compe- 
tent scholars agree upon a certain point, this would constitute ijmà*. 
But the disagreement of a single competent scholar invalidates ijma‘.13 
A group of jurists differ from this point of view, and maintain that the 
majority opinion of competent scholars constitutes ijmá'.!* Ме presently 
discuss both points of view and the arguments of their supporters. 


In favour of the orthodox stand al-Amidi argues in a towfold way. 
In the first place, the traditions of the Prophet which substantiate ijmà' 
speak of the infallibility of the whole community and not of its part. 
The word ummah applies to the whole as well as to the majority. And the 
word majority (akthar) applies to the *whole' according to certain Arabic 
idioms. If the word 'ummah' applies to the *whole', then the majority 
would be included in it. As such, ijmà' would be certain allowing no leeway 
for doubt. If it applies to the majority, it would no doubt constitute 
ijmà' but not with certainty. It would remain doubtful. The reason is 
that the Prophet by the word 'ummah' might have meant the entire commu- 
nity and not the majority, because the majority does not constitute the 
‘whole’. Secondly, to differ from the majority opinion has been a practice 
since the time of the Companions. Moreover, the majority opinion was 
never imposed upon the community, nor had anyone rejected the minority 
opinion because of their small number. Truth lies neither in the minority 
nor in the majority. Both these opinions were tolerated in different cases 
om the bassis of reasoning. For instance, majority of the Companions 
differed from Abü Bakr's stand to fight with the tribes who refused to pay 
zakat. Similarly, the majority had not accepted the opinion of Ibn ‘Abbas 
about “awl (increase) case, mut'ah (temporary marriage) and riba al-fadl 
(interest by excess). It so happened also in a number of cases where Ibn 
Mas'üd and Zayd b. Arqam rejected the majority opinion. Abü Müsà 
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al-Ash'arl is said to have held the view that ablution does not becom void 
by sleep. Abü Talhah is reported to have maintained that fast is not nulli- 
fied by eating hailstone. Had the majority opinion, al-ÁmidI contends, 
constituted the ijmà* of the community, these stray opinions must have been 
rejected by the community. Indeed, the majority of the Companions cri- 
ticized such stray opinions by their individual interpretations, but they did 
not discard them outright. Hence difference of opinion on such points 
survives until today. Moreover, the minority opinion might sometimes be 
correct. Abü Bakr's opinion, for instance, to fight with the tribes who 
refused to pay zakāt prevailed over the community. In this case the 
majority opinion was not accepted.!5 This shows that truth lies in 
unanimity. 


There is also a different line of argument in favour of the orthodox 
theory of total ijma‘. It says that all competent scholars are allowed to 
interpret law independently. If majoirty opinion is taken as the ута“ 
of the community, it presupposes that the rest of the jurists who cons- 
titute the minority should follow the opinion of others (i.e. the majority) 
and set aside their individual opinions. But an individual cannot be forced 
to conform to the views of others if he has his own point of view on a legal 
question. Therefore, по та“ will be valid so long as the minority opinion 
stands. ! 6 


Abi Bakr al-Jassas strongly supports the orthodox theory of total 
ўта‘. He cites the the Qur'ànic verses and traditions to show that majority 
opinion sometimes can err while minority is in the right. Correct reason- 
ing, according to him, carries more weight than majority or minority opi- 
nion. Jjma‘ stands on correct reasoning. What constitutes ijmà' is quality 
and not quantity. А1-/а$$а$ also criticizes the arguments adduced by the 
advocates of majority opinion. They cité the traditions of the Prophet 
which ask the Muslims to follow the overwhelming majority (al-sawad 
al-a‘zam) and to conform to the jamá'ah (i.e. the majority). Answering 
them he remarks that these traditions’ point out that Muslims should follow 
the majority in respect of fundamentals and essentials of the faith and 
ignore the minorty opinion. As’ regards disputed points, one is free to 
hold his one’s view. If the community agrees on a certain point in respect 
of essentials of Islam, and one or two persons differ with the community, 
the difference of opinion of such a small number is negligible. 17 


In support of the orthodox theory of total ijma‘ al-Ghazall asserts 
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that infallibility lies in the unanimous agreement of the whole community. 
If by ўта", he contends, is meant the consensus of the majority, it is, in fact. 
no іта" at all. It is really a disagreement on a certain question. In 
such disputed cases one should refer to the Qur'àn and the Sunnah. One 
might ask whether by the word ‘ummah’ is meant majoirty opinion, as a 
number of Arabic idioms indicate. To this he replies that those who be- 
lieve in the generality of meaning take it to mean the whole and not a part 
of it. Differentiation is not allowed without an evidence and necessity. 
But those who do not believe in the generality of meaning may construe 
it as majority opinion. As such, one cannot distinguish between those to 
whom the word applies and those to whom it does not. This shows that 
the word ‘ummah’ is taken in the comprehensive sense. Further, it should 
be noted that the majority is not necessarily in the right. A number of the 
Qur'ànic verses and traditions indicate that the followers of truth would 
always remain in minority. Hence there is no alternative but to recognize 
unaminity for the legitimacy of ijmà*. 


One might argue that the та“ of the Companions is considered 
valid even it is opposed by some of them, as Ibn ‘Abbas differed from them 
on the “awl case. The answer would be that the Companions rejected the 
opinion'of Ibn ‘Abbas on cases such as ‘awl (increase), mut'ah (temporary 
marriage), and riba al-nas!’ah (interest on loan). ‘A’ishah rejected the 
opinion of Ibn Arqam on ‘Jnah (double transaction). The opinion of 
Abi Misa al-Ash'ari that ablution is not nullified by sleep, and the opi- 
nion of Abü Talhah that fast does not become void by eating hailstone 
were rejected. One should not think that the Companions rejected these 
views because they were isolated opinions. In fact, they contradicted the 
obvious evidence established on the basis of the Qur'àn and the Sunnah. 
Suppose their opinions were rejected because of their isolation, but these 
solitary dissenters also rejected-the opinions of the Companions. Hence 
ijmà' could not be reached on these questions because the opinion was 
divided. 


According to al-Ghazali, a conformist (mugallid) may follow the 
majority opinion if there is no other determining factor to adopt an 
opinion on a moot question. He does not allow an expert in law to 
follow any opinion except the original evidence.!* 


We may now discuss the question of the validity of ijma‘ by majority 
opinion. We summarize presently the arguments advanced by the oppo- 
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nents in favour of the majority opinions. Literally, the word ummah 
(community) occurring in the tradition of та“ applies to the majority of 
Muslims in every generation and not to the community atlarge. An Arabic 
idiom goes: Banü Tamim support their neighbour and respect their guest. 
Here Banü Tamim stands for majority of the members of the tribe and not 
for ail members. Similarly, the word ummah stands for the majority. 
This interpretation is corroborated by a number of traditions, e.g. ‘adhere 
to the overwhelming majority, ‘adhere to the community’, ‘avoid separa- 
tion, and ‘Satan sticks to a single person, but from two he keeps away’. 
In these traditions the word ‘jama‘ah’ means majority. Secondly, the 
caliphate of Abū Bakr is grounded in ijma‘. It is a historical fact that 
Abü Bakr was elected by the majority of the Muslims, and not by all and 
sundry. “АП and Sa'd b. 'Ubàdah dissented from !his consensus. If 
the majority opinion is not taken into consideration for the validity of 
ўта", the caliphate of Abi Bakr remains questionable. Thirdly, accord- 
ing to the principles of Hadith, reports based on tawdtur carry more weight 
than isolated repotrs. The same rule applies to ijtihad and ijma‘. Fourthly 
if the dissent of one or two persons prevents the establishment of та“, 
then ijma‘ will never be reached. This is because total agreement is 
reached very rarely. In every case of consensus there always remains 
opposing minority. Fifthly, ijmà' is binding on both the present and 
future generations. From this it follows that there must be an opposing 
minority on whom the ijmà' will be binding. Finally, Ibn ‘Abbas is 
reported to have differed with the Companions on questions of riba (in- 
terest), temporary marriage, and increase (‘aw/) in the law of succession. 
If ijmà' is not valid by majority opinion, there will be no ijma‘ on these 
questions. 


Al-Amidi refutes all these arguments. He holds that, first, the 
word ummah must apply to “the whole" so that it may constitute а posi- 
tive evidence. The tradition ‘follow the overwhelming majority’ should 
be construed as "all the people of a generation". Second, the validity 
of caliphate is not based on ijmá"; it is not correct to contend that unami- 
mous тай“ was not reached on the caliphate of Abi Bakr. Two persons 
can adequately legitimize allegiance. 


Third, the majority can be relied on in the case of traditions and 
it may entail certain knowledge. But this does not apply to the ijma‘ 
reached on a point by exercising ijtihad. What constitutes the authority 
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of ijma‘ is the total agreement of the community; the majority does not 
stand for the whole. 


Fourth, the argument on the basis of ijmd‘ is valid in case one 
realizes the unanimous agreement cither by verbal expresison or by situa- 
tional context. And this is possible by realizing the majority opinion 
which serves as an indicator to the total agreement. 


Fifth, та“ is an authority over those who dissent from the agree- 
ment after their consent, and over those coming in the future generations. 
It is not correct to say that if there is no disagreement, there is no /?пй'. 


~ 


Sixth, the Companions did not reject the opinion of Ibn ‘Abbas 
on the basis of their agreement, but on the basis of their argument. Ibn 
‘Abbas, in fact, opposed some clear traditions. 


Concluding, al-Amidi remarks that the majority opinion may be 
recognized in the case of traditions, but not in the case of ijtihad, for 
it is not known on which side the correct evidence lies. One may possibly 
ignore it by accepting the majority opinion.!? 


Abi Bakr al-Jassàas (d. 370 A.H.) maintains that if the majority of 
scholars agree by verbal expression on a certain point, and their agree- 
ment is disputed among the community, while the minority is silent, then 
ijmà' is definitely established. He contends that it is not practically pos- 
sible that all persons individually express their consent. Hence, silence 
of one, two or a few persons does not count.2° It is important to note 
that al-Jassas does not clearly give his opinion about the validity of ijma‘ 
in case it is expressly opposed by the minority. He repeatedly argues that 
the ijma‘ by majority opinion is established in case the minority is silent, 
because people generally keep silent when they agree upon a point, provided 
there is no obstacle in expressing their viewpoint. From this we conclude 
that he is validating the tacit ijma‘ and not the ijma‘ verbally opposed by the 
minority. At another place he vehemently refutes the proposition that 
majority opinion is always right. He adduces numerous examples from 
history to show that sometimes majority opinion is erroneous and minority 
opinion is correct.?! We, therefore, conclude that al-Jassàs supports the 
theory of total ута. ; 


We summarize below the different views of the jurists about the 
validity of ijmàá' by majority opinion: 
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1. The disagreement of even a single competent scholar invalidates 
ўта. This is the orthodox point of view. 


2. Ifijmà' is reached on a tradition narrated from the early genera- 
tions, then majority opinion will be recognized. But if it is reached 
on a question of ijtihad, then the disagreement of a single scholar 
will be taken into consideration. Truth may be on: the side of 
a single peron. 


3. Al-Khayyat (d. ca 300 A.H.) and al-Tabari (d. 310 A.H.) are 
reported to have validated ijmà' by majority opinion. Al-TabarI 
stipulates tawatur for ijmà'. 


4. Abū Muhammad al-Juwayni (d. 438 А.Н.) thinks that ijmà' 
is valid by the agreement of the majority and the prominent persons. 
Unanimity cannot be an essential condition for ijmà', becaus there 
might be a certain competent scholar in a remote corner of the world 
who is not known to others. A person might be well versed in 
law, but not known to his neighbour. Abi Bakr was elected by the 
majority of the reliable and responsible persons, and not by all and 
sundry. Even all the people of Medina did not take the oath of 
allegiance to him. 

5. Al-SafI al-Hindi (d. 715 A.H.?) maintains that the ута“ by 
majority opinion is speculative and not positive. 


6. A group of the jurists holds the view that in principle it is pre- 
ferable to follow majority opinion, though one is a allowed to dis- 
sent from it. 


7. Ijmā‘ on a certain point is not valid by the opposition of two 
scholars. It is valid if opposed by one. | 


8. The opposition of three scholars invalidates ijmá' and not of 
two. š 


9. If the community allows the exercising of ijtihād on some 
questions, such as the “awl case opposed by Ibn *Abbas, then the 
disagreement will be considered an іта. But in case the 
community does not allow ijtihdd on questions like essentials, the 
disagreement will not be taken into consideration. 


10. Majority opinion constitutes authority (hujjah) and not 
ijma‘.22 
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The anchoring point in the argument in favor of unanimity is 
that the truth certainly lies in the whole. If the whole is divided, one 
cannot know for certain where the truth lies. But is total ijmà* possible in 
parctical life? It appears that ijma‘ was taken as the agreement based on 
majority opinion in pre-Sháfi'l period. But the concept of unanimous 
ijmà' prevailed since his time onward, as al-Sháfi'l vehemently attacks in 
his polemics the arguments in favour of ijmà' based on majority 
opinion.23 The orthodox theory of total ijmà' seems to have been 
influenced by him. 
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CHAPTER—V 


COMPETENCE FOR 1JMA‘ 


The first and foremost condition for competence for ітд’ is Islam. 
The assent or dissent of a non-Muslim is not taken into consideration in 
ijma‘. For this al-Amidi gives the reason that ijma‘ is esstablished on the 
basis of the Qur'àn and the Sunnah (adillah sam'iyyah) which do not indi- 
cat the participation of a disbeliever in ijma‘. They imply infallibility 
of the agreement of the believers alone. Further, the opinion of a dis- 
believer is not recognized in Islam. Hence his opinion would not be con- 
sidered in respect of establishing or rejecting a source of the Shari'ah, 
When ijmà' is valid without his opinion, his dissent has no value.! If a 
a person has been excluded from the community on account of heresy. 
his opinion will not be considered in ijma‘. Extremists, like Qadariyyah, 
Khawarij and Rawáfid, are also not eligible for ijmá'?  Al-Ghazali 
adds that if a person is excummunicated, he will not be eligible for іта", 
even if he prays facing the qiblah and considers himself a Muslim. In 
case a person is excummunicated on account of his belief in anthropomor- 
phism (tashbth), he may be disqualified for ijma‘. But this does not prove 
the falsity of anthropomorphism?. 


While considering the eligibility for ijmà' people have been classified 
as follows:- 


1. Experts in Law (mujtahidin); 
2. Ambiguous intermediary levels (awsaf mutashabihah); 


3. Persons not legally responsible (al-awamm al-ghayr al-mukal- 


lafin). 
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The first category comprises persons well versed in the interpretation of 
law. They are generally called mujtahidin (specialists in law), sometimes 
ahl al-ra'y wa'l ijtihàd (people of opinion and legal interpretation), *ulama' 
al-ummah (scholars of the community), faqih (lawyer) and finally ‘ahl al- 
hall wa'l-'agd (people of loosing and binding).* The second category con- 
tains the legally responsible masses (al-wamm  al-mukallafün), a lawyer 
(faqih) who is not sepecialist in the science of jurisprudence (ийїї), an 
specialist in the science of jurisprudence (usüll) who is not a lawyer (/291А), 
a morally corrupt expert іп law (mujtahid fasig), heretic (mubtadi‘), a Suc- 
cessor qualified for exercising ijtihad in the generation of the Companions. 
Under the last category fall children, lunatics and embryos. These are 
not competent to participate in ijmàá', as they were not intended by the 
Prophet in his statement *my community will not agree on an error" 
for want of understanding.5 


We may now deal with the first two classes severally. A mujtahid, 
broadly speaking, means a scholar who can interpret the law authoritatively. 
Jjtihàd has been defined as spending one's best effort in the pursuit of 
knowledge about the rules of the SharI‘ah. It should be noted that every 
prescript of the Shar*‘ah is not liable to ijtihad. 


Any precept of the Shari‘ah (hukm shar'i) which has no definite 
evidence (dalil gaf'I) is liable to ijtihad (individual interpretation). 
A mujtahid, according to al-Ghazali, should be fully acquainted with the 
Qur'an, Sunnah, ijmà' and qiyās. He should also be familar with the two 
kinds of sciences, namely preliminary (mugaddamàn) and complementary 
(mutammiman), in order to derive rules from the original sources. The 
former includes the knowledge of making argument and its conditions. 
This requires a thorough knowledge of the original sources of the law, and 
the knowledge of lexicography and grammar to understand the speechs of 
the Arabs. The latter consists of the knowledge of the abrogating and 
the abrogated verses of the Qur'àn and traditions, and acquaintance 
with the science of traditions, so as to distinguish between sound and 
false reports. The knowledge of these eight sciences, especially of tradi- 
tions, lexicography and jurisprudence is the basic requirement for the quali- 
fication of a mujtahid. The knowledge of theology (Kalam) is not neces- 
sary for being a mujtahid because the Companions and the Successors 
were not familiar with this ѕсіепсе.6 


A person may fall, according to the classical jurists, either under the 
category of mujtahid (specialist іп law) or of mugallid (conformist). There 
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is no oher category between the two. Therefore, scholars other than 
specialists in law would fall under the category of muqallid, i.e. the masses 
('awamm). Grammarians, exegetes, traditionists and theologians are not 
eligible for ijma‘, because they аге not well equipped to understand the 
rules of law. It is disputed whether a lawyer who memorizes a large num- 
ber of subsidiary cases ( furü“) falls under the category of mujtahid or not. 
But a ий (specialist in the principles of law) who is neither acquainted 
with points of detail or does he memorize them, is not a mujtahid. The 
correct view is that an мй (expert in the science of jurisprudence) who is 
familiar with the original sources, their meaning in letter and spirit, the 
expression of injunctions, and their ratio deserves more to be a mujtahid 
than a lawyer who only memorizes a number of subsidiary questions. The 
reason is that such a type of usülI has the full ability to understand the rules 
of law as and when he desires, though he does not learn points of detail 
by heart; while a lawyer who only memorizes points of detail possesses 
no such capacity. Most of the Companions who participated in Shard, 
it is argued, did not memorize point= of detail but were well acquainted 
with the Qur'an and the Sunnah. The science of subsidiary questions did 
not come into being in their day.7 


Uprightness or reliability (*adalah) is another quality for being a 
mujtahid. Explaining this condition al-Ghazali says that the condition of 
uprightness or reliability is necessary for the acceptance of the legal opi- 
nion of а mujtahid, not for the validity of his ijtihād. The opinion of a 
corrupt mujtahid, he argues, may not be acceptable to the  people.? 
Opinion, is however, divided on the question of accepting the judgement 
of an innovator (mubtadi*) mujtahid in ўта“: 


1. It will be taken into consideration. This view is held by the 
jurists in general. 


2. It will not be considered. This is held by ahl al-Sunnah, 
Malik, al-Awza‘l, al-Shaybàni, the traditionsists, Abū Bakr — .Ràzi from 
the Hanfis, and al-Qàdi Abü Ya'là from the Hanbalis. 

3. Ijmà' is not reached on his opinion, but on the opinion of the 
one who is not an innovator. He may oppose the ijmá' reached on the 
opinion of others. But others are not allowed tc follow him. 


4. His opinion will be accepted if he does not call others to in- 
novation. In case he does so, his opinion will be ignored. This is main- 
tained by al-Sarakhsi.? 
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Al-Juwaynl expresses the opinion that the views of a heretic muj- 
tahid would be ignored if he is excommunicated. But if he is moderate 
in his views, his opinion will be considered. In support of his view- 
point he quotes al-Shafi'I who is reported to have accepted the evidence 
of heretics and not regarded them as morally corrupt.19 


Al-Jassàs observes that the opinion of a heretic will not be consi- 
dered in ijmà'. He contends that ijma‘ is a privilege of the community 
bestowed by God by virtue of its raerits, viz. excellence, moderation, and 
competence for bearing witness. Hence heretics, such as Khawarij, are 
not included in the community and their opinion does not count.!! 


Al-AmidI states that the preferable opinion about this question is 
that ijmà' is not valid without the opinion of a heretic mujtahid, because 
he is one of the participants in ijmā‘ (ahl al-hall wa'l-'agd). He is included 
in the community whose total agreement has been declared as infallible. 
At most he may be impious; but his impiety does not affect his eligibility 
for excercising ijtihad.12 


As regards the opinion of ari impious mujtahid, al-Saraskhi main- 
tains that if he keeps his impiety secret, i.e. he does not behave immorally 
in public, his opinion shall be considered іп ijma* But if his depravity is 
exposed, his opinion shall be rejected. He contends that if an impious 
Muslim dies, it is generally believed about him that he would not rest eter- 
nally in hell. If he can have the privilege of entering the paradise in the 
next world, he must have this right in this world, too. Hence his opinion 
shall be considered in ijmàá*.13 In support of this view, al-Juwayni argues 
that an impious mujtahid is not bound to agree with the views of others. 
If ijma‘ is reached ignoring his opinions, such an ijma‘ shall be imperfect. 


Further, an impious mujtahid is a scholar whos? opinion cannot be called . 


definitley right or worng. He is like an absentee from the assembly of 
jurists who has the right of vote in the assembly. If the impious jurist 
repents of his moral laxity, he again becomes eligible for giving his opinion 
in person, just like an absentee who returns to the assembly.!* These 
are a few important qualifications of a jurist competent for ijma'. But 
this is all in theory. What is generally held after the closing of the door 
of ijtihad is that ijmà' is valid on the opinion of the founders of legal schools, 
such as Abii Hanifah, Malik and al-Shàfi'l and of those who were able to 
give their individual judgement on a legal issue from the Companions and 
the Successors.1 5 
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Competence of the masses and laymen for ijma‘ is another vaxed 
question. According to al-Bazdawi, this depends on the nature of questions 
on which ijmá' is reached. The ability of ijtihàd is not a necessary 
condition required for all sorts of problems. The agreement of the masses 
(‘ammat al-Muslimin) is necessary alongside of the jurists in questions 
relating to the fundamentals of religion (uşūl al-din al-mumahhadah), 
such as transmission of the Qur'àn, and essentials of Islam (ummahat al- 
Shará'i' As regards questions requiring individual opinion and analo- 
gical inference (al-ra’y wa'listinbaf), and similar other issues, only people - 
of opinion and those who are able to interpret authoritatively are com- 
petent for ўта‘. Apart from the masses, even the scholars who are de- 
void of this quality are not eligible. 16 


Al-Ghazali observes that the Sharl'ah is divided into questions 
understood both by the masses ('awamm) and by the scholars (khawass), 
such as five daily prayers, obligatory fasting, zakat and Hajj pilgrimage, 
and questions understood only by the schoalrs, such as detailed rules of 
prayer and sale, etc. In the former case, ijmà' is reached by the agree- 
ment both of the scholars and of the masses in harmony with each other. 
In the latter case, the masses agree that the truth lies in the agreed opi- 
nion of the scholars (the people of loosing and binding). The scholars do 
not conceal their disagreement at all. .In this way the masses agree in 
congruity with the scholars on questions of technical nature. Hence the 
ijmà' of the scholars is called the ijma‘ of the whole community. 


Al-Ghazall then describes a few misgivings about this problem, 
and answers them. 


Q. Ifa layman dissents from the авгесшеш of the scholars on a 
certain question, will іта“ be valid without his consent? If so, how is a 
layman excluded from the community? If not, how is the opinoin of a 
layman taken into consideration in respect of ijma‘? 


A. There is a divergence of opinion on this point. A group of 
scholars holds that ijmà' will not be valid because a layman is a member of 
the community cumulatively or severally (biʻl-jumlah aw bi'l-tafsil). Others 
mention, and that is the correct opinion, that such an тй“ is valid for 
two reasons. First, a layman is not competent for searching for the truth. 
He is like a child oralunaticin respect of absence of the requisite qualities. 
In fact, infallibility of the community means the infallibility of a person of 
whom it can be conceived that he has the capacity of attaining the truti;. 
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Secondly, and more potently, the Companions, in the first generation, 
agreed that the opinion of a layman would not be considered in ijmà*. 
This is because when a layman gives his opinion on a legal question, he 
consciously does so by his ignorance. Actually, he himself does not know 
what he says, and realizes that he is ineligible for assenting to or dissenting 
from the consensus of the scholars. But this cannot be conceived of a 
witty layman; he leaves the questions not known to him for one who 
knows. By dissenting from the consensus of the scholars a layman com- 
mits a sin. The masses are required to consult the scholars, and not to 
give their opinion on legal questions by ingnorance.!7 


Ab’ul-Husayn al-Basri also thinks the agreement of the masses 
along with the scholars is necessary on questions spread out (muntashir) 
among the masses and the scholars. As for questions which require 
ijtihad, there is a differenc of opinion about them. One point of view says 
that the consent of the masses is necessary for the validty of the agreement 
of the scholars, for it is an authority over the following generation, pro- 
vided the scholars are followed by the masses in their gencration. If they 
are not followed by the masses of their period, their agreement will not be 
binding on the scholars of the following generation. The ijmà' of the 
scholars binding on the following generation is conditioned by the consent 
ofthe masses. What is infallible is the agreement of the whole community. 
It requires the consent both of the masses and of the scholars. The pri- 
vilege was granted to the community at large according to verses 4:115, 
3:110, and 2:143. Another opinion says that the agreement of the scholars 
is an authority over the following generation, whether the masses of their 
generation follow them or not. The contention goes that the masses are 
duty-bound to follow the opinion of the scholars which circulates among 
them. Hence the assent or dissent of the masses is negligible.18 


Some jurists maintain that the opinion of the masses is not worth 
consideration in іта. They contend that in the sphere of sciences the 
opinion of the scholars of a particular science in a certain generation is 
considered in respect of that science, and not that of tne scholars of other 
Sciences. Further, the masses are not acquainted with the evidence, and an 
opinion not supported by any evidence is erroneous.!? The jurists, how- 
ever, agree that if only the masses agree upon a certain point exclusively, 
having no opinion of the scholars, such a type of ijmá' shall not be valid.29 
What is disputed is whether the consent of the masses is a necessary condi- 
tion for the validity of ijma‘ reached by the agreement of the scholars alone. 


COMPETENCE FOR IJMA* 89 


Al-Ámidi staics that the assent or dissent of the masses is negeligible ac- 
cording to the majority, though the minority takes it into consideration. 
Al-Bàágillàni supports the minority view. Al-Amidi describes it as the pre- 
ferable opinion. Не thinks this is, however, a question open to ijtihad. 
In case the ijmà' carries the consent of the masses, the decision made 
on the basis of such an ijmà' will be definite (gaf 1); if it does not have the 
consent of the masses, the decision then will be probable (zann!). Those 
who include the masses in ijmā‘ mean by it a lawyer who learns minutiae 
by heart (al-fagth al-hafiz li ahkam al-furit'), though he may not be an ex- 
pert in jurisprudence (ugill). An expert in jurisprudence (ийїї) who is 
not a lawyer is included among the participants in ijma‘ according to those 
who include a lawyer among them. This is becaus a lawyer who is not an 
expert in jurisprudence, and an expert in jurisprudence who is not a lawyer, 
are more capable and have more legal acumen than an ordinary man. 


Those who do not include the masses among the participants in 
ijmà' differ on including a lawyer and expert in jurisprudence. Some 
consider them competent and others not. Those who consider them eli- 
gible look at the ability not generally found in the masses. Those who 
do not consider them eligible look at the ability of ijtihàd found in the 
eponyms of the four established schools of law, such as Abü Hanlfah, al- 
Shafi'i and others, not generally found in ordinary lawyers and experts 
іп jurisprudence.21 


Al-Amidi thinks the consent of the masses is essential for the 
validity of ijmà'. “The opponents raise certain objections to which he re- 
plies: 


Q. It is binding on a layman to follow the opinion of the scholars 
based on ijmà'. His dissent is negligible in questions in which he is 
required to conform to the opinion of the scholars. How can his opi- 
nion be worth consideration in ijma‘? 


A. Itis true that a layman should follow the opinions of the scho- 
lars in legal matters. But this does not indicate that the opinions of the 
scholars alone, excluding the opinion of a layman, are a decisive authority 
over the jurist of the following generation. This is because it may be 
possible that the authority of their opinion over the scholars of the next 
generation may be conditioned by the consent of the masses, though the 
legal opinions of the masses themselves may not be binding on them. 
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Q. The opinion of the community is an authority on condition 
that it is supported by some positive evidence proved by reasoning. But 
a layman has no capacity to think and reason. Hence his opinion should 
be negligible like that of a child or a lunatic. 


A. Reasoning is no doubt necessary for ijmà'. But by whom: 
by a person capable of reasoning or by all persons in general? In the 
former case it is admittedly essential; but in the latter case it is not. The 
assent of the masses to the ijmd‘ of the arguing scholars may be a condition 
for its validity, though a layman may not argue himself. The agreement 
of children and lunatics is not identical with that of the masses. The 
difference lies in the degree of understanding. It restrains children and 
lunatics from legal responsibility, but obligates it on the masses. The 
analogy of the former cannot be extended to the latter. 


Q. The opinion of a layman on a religious question without 
an evidence is definetly erroneous. The agreement or disagreement of 
such a person carries no weight. 


A: It is true that his opinion on a religious point is errencons. 
But his agreement may possibly be a condition for the opinion of the scho- 
lars to constitute an authority over others. 


Q. In the early generation of the Companions, the scholars and 
the masses agreed that the assent and the dissent of a layman was negli- 
gible. 


A. This is merely a conjecture with no proof. 


Q. The infallibility of the community is cstablished by means of 
argumentation for which a layman is not competent. How is then infalli- 
bility established in his case? 


A. He may not be competent for ijtihàd. But his agreement 
without his argumentation may be a necessary condition for the authority 
of ўта". 


Q. One cannot conceive of a layman attaining the truth, espe- 
cially when he gives his opinion without any evidence. His judgement 
is fallible because infallibility presupposes attaining the truth. 


А. A layman may not attain the truth when he gives the opinion 
in his individual capacity. But what does prevent him from attaining 
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the truth when he agrees with the scholars? Hence one is right to impose 
the condition of his agreemnt for the authority of ijma‘.22 


So far we discussed the question of the validity of ijmà' of the 
masses in Ease the experts in law (mujtahidūn) exist among the people. 
Now the question remains whether the іта of the masses is valid in case 
no expert in law survives. There is again a difference of opinion on 
this point. It is valid according to those who take into condieration the 
ijmà' of the masses along with that of the scholars. It is invalid according 
to those who neglect their opinion in the ijmā‘ of the scholars.23 


The question still remains whether there can be a generation which 
has no expert in law (mujtahid). According to some it is not possible that 
in any period of time there exists no mujtahid of independent mind, stand- 
ing on the evidence from God, and explaining the revelation to the people. 
Theidea of the continuous survival of a mujtahid is supported by a number 
of traditions. This view is held by the Hanbalis. Others think, as re- 
ported by al-Zarkashi from the majority, a generation may remain without 
a mujtahid.  Al-Ràzi, а1-Каб“ and al-Ghazali are said to have held this 
opinion. Ibn Daqiq al-'Idholds the former opinion and calls it the pre- 
ferable one. Siddiq Hasan Khàn also supports him arguing that after 
compilation of the religious sciences the later generations are in a better 
position to cxerise ijtiliad than their predecessors. Hence there is 
no question of non-existence of a mujtahid during any period of time.24 
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CHAPTER-— VI 


PERIOD OF TIME FOR IJMA‘ 


The period of time for ijmà' is another important question relating 
to the definition. It is disputed whether ijmà' is confined to a particular 
generation or it can be reached in every generation. The majority of jurists 
recognize the validity of та“ in every generation. A group of scholars 
oppose this view and maintain that only the agreement of the Companions 
is valid. The exponents contend that the purpose of ijmd‘ is to protect 
the teachings of the Shart'ah from error. This is based on the idea that 
the community exsists par excellence by virtue of its quality of commanding 
what is good and forbidding what is evil. This can be done only by those 
who exist in every generation and not by those who have passed away.! 
Al-Ghazall observes that the authority of ijmà' is established on the basis 
of the Qur'àn, Sunnah and reason. These three sources do not differentiate 
one generation from the other. Therefore, the agreement of the Soucces- 
sors will be deemed ап ijma‘ of the whole community. One who opposes 
them pursues the way other than that of the believers. Custom and usual 
practice deny that the truth eludes the Successors when they are in great 
number (in their agreement)?. 


The opponents contend that the Qur'ànic verses and the traditions 
which substantiate ijma‘ were addressed to the people who were present 
at the moment of revelation in the lifetime of the Prophet. Further, the 
companions constituted the totality of the believers and totality of the 
community (kull al-mu'minia wa kull al-ummah). The Successors and the 
following generatoins cannot be called the ‘totality of the community’. 
Hence if a Companion gives his opinion on a certain question and the 
Successors agree on a rule about the same question which contradicts the 
opinion of the Companion, their ¿jmá* will not be valid. If a companion 
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dies, he is not excluded from the community by his death. But his opinion 
still stands. As the Successors do not constitute the totality of the believers 
and bulk of the community, their agreement on any point will not be 
considered an ijmá'. Suppose it is established by the Qur'ànic verses 
and the traditions that ijmá* of every generation is valid, still that can be 
doubted on the following grounds: 


1. The agreement reached in the later generations must have 
been based on some evidence. If this evidence was derived from the 
clear text of the Qur'àn or Hadith, it must have been known to the Com- 
panions. There seems no reason why the Companions ignored such a 
clear ruling. If the evidence is derived from the ijmà' on a disputed 
point, this must be the ijma‘ of the Companions. If the evidence is 
derived by analogical reasoning, there must be some original basis for 
it, too. That basis must be agreed upon by the Companions. 


2. The Prophet is reported to have admired the Companions 
and asked the people to follow them. Further, he also reportedly predi- 
cted that falsehood and corruption would prevail in the later genertions. 
Therefore, the agreement of the later generations is not free from error. 


3. One can argue on the basis of ijma‘, provided one knows 
the opinion of each and every scholar. And this is true only of the agree- 
ment of the Companions, becausc they are individually knewn in history, 
and because they were limited in number and lived in a few towns. Their 
opinion about a problem can be known more easily than that of the scholars 
of the later generations. 


4. One finds that the agreement of the Companions was reached 
on a question on which there was no previous agreement, or for which 
there existed no textual evidence (nass). Suppose the agreement of the 
Companinos on a certain point is not traceable, nor do there exist ex- 
plicit rulings about that question in the Qur'àn or Sunnah, it means that the 
Companions regarded that point as disputed. Now if the Successors agree 
upon the same point declared by the Companions as disputed, it follows 
that the agreement of the Companions was opposed by the Successors. 
Again, if one is further allowed to interpret the point in question even after 
the final agreement of the Successors, the authority of their іта is again 
shaken. Thus there is no possibility of reaching ар ijmá' on a given point 
in any generation indefinitely. 
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5. The past generations of Muslims cannot give their opinion about 
a given problem and ijmā‘ is considered incomplete without their opinion. 
This is because if they had been alive, they would surely have contributed 
to the solution of the given problem. Now if the Successors arrive at an 
ўта" on a certain point, if does not include the opinion of the Companions. 
How then is the ijmà* of the Successors valid? 


6. If the Successors reach an ijmá' on a certain point, and the 
disagreement of the Companions about that point is not known, 
the тай is not still final. The reason is that there is always an appre- 
hension that some Companions might have disagreed, and that their 
agreement might not have been reported. Therefore, ўта“ in later genera- 
tions other than that of the Companions is not in principle feasible.3 


Al-Ámidl holds that the ijma‘ of the scholars in every generation 
is valid. According to him, this is the preferable opinion. He refutes 
the arguments of the opponents in detail that we summarize below. 


If by ijma‘ is meant the agreement of those living at the time of the 
revelation, it presupopses that ijmà cannot be reached after the death 
of these people because in that case it would not be the agreement of all 
those who lived at the time of the revelation. It is also not correct to say 
that the Successors do not constitute the totality of the believers and the 
totality of the community. The reason is that according to this theory 
the ijmà' of the Companions who survived the Prophet cannot be valid, for 
those who died in the lifetime of the Prophet were included in the totality 
of the believers and the totality of the community. But the opponents 
themselves accept the validity of ijmd‘ after the death of the Prophet. This 
is obviously contradictory. As regards the validity of agreement of the 
Successors against the opinion of a Compariion, it should be noted that the 
question is already disputed among the scholars. The correct opinion 
may be that if a Companion holds a point of view about a certain question, 
and the Successors take a decision against it by their consensus, the con- 
sensus of the Successors will not be considered the ijma‘ of the whole com- 
munity because of the difference of opinion of a Companion. In case they 
agree on a certain question which was not disputed among the Companions, 
this would certainly be considered the opinion of all concerned (i.e. 
general consenses). Similarly, if a Companion gives his opinion and then 
dies, and the rest of the Companions agree against his opinion on the same 
question, their ijmà' will not be valid. As for their misgivings about the 
inference of the evidence, the answer would be as follows: 
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1. The Companions no doubt might have known the evidence, 
but the incident might not have happened in their day. Hence they re- 
mained non-committal. The Successors, on the other hand, agreed because 
the incident took place during their generation. They had to search for a 
solution by all means. 


2. The traditional authority which provides sanction to ijma‘ 
does not distinguish between one generation and the other. 


3. The men of opinion in every generation are well known, and 
can be recognized easily. 


4. lf the Companions agreed that a certain question was open 
to dispute, and it remained disputed among them, the agreement of the 
Successors on that question would not be valid, for there would be a 
contradiction between the two agreements. But in case the Companions 
agreed that a certain point was open to ijtihad, and по ijma‘ was reached 
upon it, whether positively or negatively, then there would be no contradic- 
tion if the Successors agree upon any opinion about that question. 


5. - А living person can give his opinion, but not a deceased. 
One is not analogous to the other. If a Companion dies, for instance, and 
he gives no opinion about a question in dispute, the ijmd‘ of the rest of the 
Companions shall be valid. 


6. The apprehension that the Companion who died might have 
expressed his opinion but that might not have been reported is far-fetched. 
Such misgivings are negligible; otherwise the ijmd‘ will be impossible.4 


The ijmà', according to the orthodox view, is not confined to the 
generation of the Companions. None the less, their agreement carries 
much weight in legislation. Since the classical jurists attached supreme 
importance to their agreement it was sometimes overvalued, as implied 
from the following statement: “If the eminent Companions differ among 
themselves on a certain question due to obvious reasons, no one then 
is allowed to outstrip all the opinions held by them. This is because it is 
already known that the truth does not lie beyond them (i.e. their opinions).5 
This is an exaggeration to the extent that a rule established on the basis of 
the ijmà' of the Companions carries the same value as the rule established 
on the basis of the Qur’an and the Sunnah. One who rejects the та 
of the Companions is supposed to be a disbeliever, just like a person who 
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denies the rule derived from these two sources. It is considered, above all, 
as decisive as the explicit commandments of the Prophet. Hence its rejec- 
tion amounts to Һегеѕу.6 Dawid al-Zahiri, Ibn Hanbal, and Ibn 
Taymiyah were staunch advocates of this theory. We shall discuss their 
views in a seperate chapter. 


Great importance is attached to the ijmá' of the first four Caliphs, 
known as the rightly-guided (rd shidün) in history. A group of jurists, like 
Ibn Hanbal and Abi Khazim (d. 292 A.H.), are said to have held the view 
that the ¿jma of the first four Ca;iphs is absolutely binding, and Muslims 
are not allowed to deviate from it. The opposition of a Companion to 
their ijmà* is not worth consideration. This point of view is justified on 
the basis of a well-known tradition of the Prophet. It runs: *Follow my 
practice (Sunnah) and the practice (Sunnah) of the rightly-guided Caliphs, 
and stick doggedly to it.? It is remarkable that this tradition merely pres- 
cribes a qualification and does not define a particular person. This may 

‘apply to any caliph who bears the requisite qualification throughout 
history. Anyhow, the first four Caliphs, being more pious than their fol- 
lowers, have been singled out for strict adherence. 


The question of giving share to the uterine kindred (dhawu'l-arhàm) 
is disputed among the jurists on the basis of the ijmd‘ of the first four Ca- 
liphs. The Companions of the Prophet differed on this point. ‘Ali, 
Ibn Mas'üd, Ibn ‘Abbas, Mu'àdh b. Jabal, Abu'l-Dardà, and Abū 
*Ubaydah are said to have allowed the uterine kindred to get share from 
the property of the deceased. Zayd b. Thabit reportedly differed with 
them. He holds the opinion that the property should go to the government 
treasury and not to uterine kindred. Following his legal opinion al-Mu'- 
tadid, the ‘Abbasid Caliph, deposited the residue in the treasury. On 
his inquiry Abü Khazim (d.292 A.H.), an eminent jurist of his time, pointed 
out that the residue of the property should be distributed among the 
uterine kindred. He contended that the first four Caliphs had agreed 
upon this point. But the Caliph told him that Abi Bakr and ‘Umar were 
reported to have agreed that the residue should go to the government 
treasury. Abū Khazim replied that the report was not correct. The 
Caliph was convinced and announced that the residue of the property 
deposited in the treasury should be withdrawn, and be distributed among 
the uterine kindred. But the judge, Yüsuf b. Ya'qüb (d. 297A.H.), 
is said to have disagreed with him and insisted on following the 
opinion of Zayd b. Thàbit. The Caliph neglected his disagreement. 
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This shows the significance of the ijmà' of the first four Caliphs. The 
reason why importance is attached to their agreement seems to be that they 
conducted the government by mutual consultation. 


Another important problem is the agreement of the people of 
Medina. The majority of the jurists maintain that the agreement of the 
people of Medina exclusively constitutes no authority over those who 
reach an agreement against them outside Median. According to Malik, 
it is an authority and stands for the ijma‘ of the Muslim community. 
There is a cleavage of opinion among the followers of Malik. Some hold 
that by it Malik meant preference of Hadith reported by the Medinese 
to the reports of others. Others held the opinion that he intended that 
their agreement was preferable, though opposition to them was allowed. 
A third point of viwe goes that by the agreement of the people of Medina 
is meant the consensus of the Companions. Al-Amidi regards the majo- 
rity opinion as preferable. He argues that the evidence which proves the 
legitmacy of ijma‘ comprehends the Medinese as well as others. If others 
are ignored in respect of ijma‘, the Medinese alone would not constitute the 
‘totality of the community’, and the ‘totality of the believers’. Hence their 
agreement will be no authority.!0 


We find much controversy over this question in al-Shafi‘is discussion 
with his Medinese opponents.!! According to the early Medinese, the 
agreement of the people of Medina had superiority over an isolated tradi- 
tion of the, Prophet.!2 The consensus of the people of Medina is justified 
onthe basis of the Prophet's traditions which speak of the merit and 
superiority of Medina. Rationally it is argued that the Companions of 
the Prophet who lived in Medina were more familier with his practice than 
those who lived away from him outside Medina. Further, the practice 
prevalent in the day of the Prophet was not changed in the later centuries 
of Islam. Hence it served as a model for others. These and other similar 
arguments adduced by the early Medinese and the later Maliki jurists were 
challanged by al-Shafi'i and other classical jurists.13 


Al-Amidi dwells on the arguments adduced in favour of the agree- 
ment of the people of Medina and replies to them. The exponents cite 
a number of traditions of the Prophet which speak of the prominence 
of Medina. Replying to them, al-Amidi remarks that no doubt these 
traditions indicate the immunity of Medina from evil. They do not, how- 
ever, show that those who live outside Medina are not immune from evil, 
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nor do they signify that the agreement of the people of Medina to the 
exclusion of others is an authority. Rationally, the exponents advance 
three contentions: 


1. Medina is the place of immigration of the Prophet. His grave 
lies there and the Qur'àn was, revealed to him. It is the seat of Islam 
and abode of the Companions. Hence it is impossible that the truth 
escapes the opinions of its people. 


2. The people of Medina personally witnessed the revelation, and 
listened to its interpretation. They knew the Prophet more than others. 
The turth, therefore, should necessarily be confined to them. 


3. The transmission of Hadith by the narrators of Medina is pre- 
ferable to that of others. Hence their agreement became an authority 
over others. 


Al-Amidi replies: 


1. The quelities recounted by the exponents, of course, indicate 
its merits. But they never negate the merit of other places. Mecca occu- 
pies an eminent position by virtue of a number of it qualities. But this 
does not mean that the agreement of the people of Mecca constiiutes an 
authority over others. No one holds such a point of view. Allthat counts 
are the scholarship of the scholars and the qualities of interpretation of the 
experts in law. Places carry no weight in тай. 


2. The settlement of the Companions at Medina does not show 
that the scholars, people of binding and loosing, and authorities were found 
among them alone. The Companions who lived at Medina also spread 
out in different towns. All of them were equal in respect of thinking and 
reasoning. The Prophet is reported to have said, “My Companions are 
like stars, whomsoever you follow, you will receive guidance." The Pro- 
phet did not distinguish one place from the other because places are not 
effective in ijma'. 


3. Rebliability of narrating Hadith depends on direct listening, on 
the context of the reported events in the day of the Prophet, and on his 
presence. As the people of Medina were more acquainted with and 
nearer to such reported events, their reports were considered more reliable. 
But ijtihad is exercised by means of thinking (nazar) and searching (bahth) 
through examining and reasoning (bi'I-qalb wa'l-istidlal) about a question. 
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It does not change by the variation of places and distances. Hence the 
agreement of the people of Mecca and Medina and that of Kufa and 
Basra constitute no authority over their орропепіѕ.!4 


This question was reconsidered by the scholars of Maliki school, 
and they interpreted it in a different way. Abu’l-Walid al-Bàjl (d. 474 
A.H.), an eminent Maliki jurist, holds the view that the consensus of the 
people of Medina was considered an authority only in those questions 
that were based on tradition (naql) and not in those based on reasoning. 
He illustrates this by giving the examples of call to prayer, measurement 
(sà*) used in Medina, and reciting tasmlyah (to begin іп the name of God) 
silently in obligatory prayers. He contends that the consensus of Medina 
is an authority in these cases because Medina was the home of the Prophet, 
the seat of the caliphate and abode of the Companions. ! 6 


Al-Shawkani makes an extensive study of this question. He quotes 
al-Qadi ‘Abd al-Wahhab (d. 422 A.H.) who interprets the consensus of 
Medina like al-Baji, but in a more detailed manner. Не divides the та“ 
of the people of Medina into two major categories, namely (1) points based 
on tradition, and (2) points based on reasoning. He further divides the 
former into three sub-categories, viz., questions approved by the Prophet 
verbally, such as measurements (54° and mudd), call to prayer, and its 
timings, or approved by his deed, such as the claim for indemnification 
for a fault in a slave from the property of a seller ('uhdat al-ragIq), or 
approved by him tacitly, as the Prophet levied no Zakat on vegetables in 
Medina. In such cases ijmá' of the people of Medina is an authority. 
Any rule based on analogical deducation which contradicts the consensus 
of Medina will not be taken into consideration. The second category is 
disputed among the Maliki scholars in a threefold way. First, it is neither 
an ijmà,, nor a determining principle (murajjih). Secondly, it is not an 
ўта“ but a determining principle. Thirdly, although it is an authority, 
the opposing viewpoints would also be recognized because they cannot 
be called unlawful. The first category of ijmà' of the people of Medina is 
decisive (gat*I) because it is based on tradition reported successively since 
the time of the Prophet by an overwhelming majority of the people of 
Medina. It has superiority over isolated traditions and rules based on 
analogical deduction. As for the second category of ijmd‘ of Medina, 
a tradition will have superirority over this type of consensus in case one 
conflicts with the other. The majority of the Maliki scholars hold this 
view. 16 


PERIOD OF TIME FOR UMA‘ 101 


Orthodoxy, which believes in the theory of ‘total iima“, refuted the 
arguments advanced in support of the authority of the ijmà' of Mecca and 
Medina, of Basra and Kufa, and of the first four Caliphs.!7 According 
to the generally accepted view, ijmà' is not confined to any particular gene- 
ration. Itcan be held in any generation with the qualification that it should 
represent the whole community. 


Some jurists maintain that ijmd‘ is valid after the death of the 
Prophet and not in his lifetime. They contend that ijmà' cannot be valid 
during his lifetime without including his opinion. If it is included, there 
is no need of ijmda‘ because his opinion is an authority by itself. others 
held the view that it is valid provided that the Prophet agrees with the 
agreement of the Muslims. In case he does not agree, the ijmda‘ will be 
void.!? Generally speaking, the jurists have neglected this problem in 
their disscussion of ijma‘. They sometimes impose a condition in the defi- 
nition of ijmà' by adding a phrase ‘in a generation after the death of the 
Prophet’. It seems there was no need of ijmà' during the time of the 
Prophet, as his opinion in itself was an authority. 
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CHAPTER-VII 


THE SUBJECT MATTER OF IJMÀ' 


The subject matter of ўта“ is the last problem relating to its dcfini- 
tion. Some jurists define ¿jma as “agreement on a religio-legal (shar'i) 
question"; others define it as “agreement оп any point whatsoever (amr 
or amr mà)."1 This shows that there is a diffrerence of opinion amongst 
the jurists on the jurisdiction of ijmà. The rules of law (abxam) have 
been broadly divided into religious (diniyah) and non-religious (ghayr 
dinlyah).? The religious rules have been sub-divided into shar'iyah 
(legal) and ghayr shar‘lyah (non-legal). Тһе злаТуаһ rules have been 
defined as “what cannot be perceived except by the prescription of the 
law-giver," or “а prescription of God that depends on  shar.^'3 The 
даг“ injunctions have been explained by Joseph Schacht as follows: 


“Anything connected with the canon law, or anything in keeping 
with it, or legal is called shar‘i. Shar‘! is also used in opposition 
to hissi (purely sensible); the former means the outward perceptible 
actions, which come under thc cognisance of law; the latter. all those 
in which this is not the case and which, consequently, have no 
significance in the sharl'a (offer and acceptance are. for example, 
in concluding a contract, shar‘i, in other circumstances hissi)... . 
According to the orthodox view, the shari*a is the basis (rmansha") 
for the judgment of actions as good or bad, which accordingly 
can only come from Allāh, while according to the Mu'tazila, 


it only confirms the verdict of the intelligence which has preceded 
1t.”4 


The injunctions of the Shart'ah fall into ʻamaliyyah, (practical). 
called far‘iyyah (derivative), and i‘tigadiyyah (dogmatic), called asliyyah 
(fundamental). А non-Shar'i rule is perceived either by sense or by 
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intelligence, and it is sometimes called dunyaw! (wordly). Thus the 
subject metter of ijma‘ is divided and sub-divided into the following 
categories : 


1. religio-legal (shar‘T); 
worldly (dunyaw! or ghayr shar‘t); 


intellectual (‘ag/!); 


2 
3 
4. sensible (hisst); 
5. customary ('urft); 
6 


etymological (Jughaw!). 


It is unaminously agreed upon by the classical jurists that all ques- 
tions relating to the SAharI*h are covered by ijma‘. The rest are disputed 
among them. What lies beyond the scope of ijmá' are those questions 
whose knowledge precedes the ijma‘ itself. The legitimacy of ijmà' 
depends on such questions, as belief in the unity of God and His attributes, 
in the prophethood and in the creation of the universe. These and similar 
other problems are not covered by ijma‘. 


We start with the questions on which ijma depends. Discussing 
this problem Abu’l-Husayn al-BasrI remarks that the fact that God is all- 
wise and all-just cannot be decided by ijmà'. Similarly, that Muhammad 
(peace be upon him) is a Prophet is not the subject of ijma‘. Rather ijma: 
itself is based on the belief that God and His Prophet have approved the 
authority of іта“, and a thing which they approve is all correct. Further, 
the divinity of God and the prophethood of Muhammad (peace be upon 
him) are established by their own qualities and not by ijmà'. One should 
learn in the first instance the original basis on which he seeks to prove a 
thing before learning the thing being proved.$ 


Al-Shirazi thinks questions, such as creation of the universe, know- 
ledge of its creator, his attributes and the question of prophethood do not 
fall within the scope of ijmā'. This is because they take precedence over 
the knowledge of the Sharf‘ah. Further, ijma‘ is a legal authority (dait/ 
глаг“) established on the basis of oral proofs (sam'T). It is not valid 
to establish on the basis of ijmaá' a point whose knowledge takes prece- 
делсе over the ijmd' itself, as the truth of the Qur'àn cannot be proved by 
the Sunnah because the Qur'àn precedes the Sunnah.? 
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Al-QarafTs (d. 684 A,H.) treatment of this problem is more logical. 
He contends that ijmà' is a branch of prophecy, and prophecy is a branch 
of divinity—that God has life, knowledge, will and power. When God 
chooses a person, say Zayd, as a prophet, this shows that God has a will, 
because there is no preferential principle to choose Zayd from among the 
people except His will. This also proves that God has life which is a 
prerequisite for knowledge and will. These epithets are pre-conditions 
for prophecy. It is already established that ijmá* depends on prophecy, 
i.e., authorised by the Prophet, and prophecy rests on these epithets of 
God, and if these epithets again depend on ijma‘ and are proved by it, this 
would entail vicious circle.? 


But al-Qarafi, unlik? others, includes the question of the creation 
of the universe (hudüth al *alam) in the subject matter of ijmá'. He main- 
tains that ijmà* does not depend on the creation of the universe except in 
a far-fetched way. By accepting the theory of eternity of the universe the 
divine will is negated, for what is eternal cannot be willed. Moreover, 
it is inconceivable of a voluntary agent to will a creation which he cannot 
destroy. Suppose had God not created the universe, even then He could 
have sent a prophet because He had a will. But one might object that for 
sending a prophet there should exist a person whom He sends as a prophet, 
and the people to whom He sends him. There would be nothing in case 
there is no universe. To this he answers that these are external preventives 
(màni* khàrij!); they cannot prevent the will of God substantially from 
sending a prophet.!0 


Questions strictly related to the Shari'ah such as rituals, social 
transactions, civil and criminal laws and similar other laws concerning 
lawful and unlawful, are covered by ijmda‘.1! There is a difference of 
opinion on dogmatics (i*tigadiyat). The reason is that according to some 
scholars they are established on the basis of the Sharttah, and according to 
others they are purely rational questions. The orthodox view is that 
dogmatics are covered by ijmda‘.12 The question of the vision of God is 
a rational problem according to al-Bagri.!3 According to the orthodox 
view rational problems are also covered by ijma'.1* 


There is a difference of opinion amongst the classical jurists on the 
question of whether worldly affairs are covered by ijmá'. It seems, how- 
ever, that ijmà* is indifferent to some of them. The theory that scammony 
is purgative has little to do with ijmd'. Rejection of this theory would 
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not amount to heresy. The rejection may be due to ignorance of the effects 
of medicines. It is immaterial whether people agree on this theory or not.!5 


Questions relating to the equipment of the army, warfare, inhabita- 
tion, agriculture, politics, etc. are described as worldly affairs by the 
jurists. ‘Abd al-Jabbàr al-Mu'tazili is said to have held two different 
opinions on this question: First, ijma‘ is no authority on such questions 
as it is not superior to the opinion of the Prophet. His opinion was autho- 
ritative in respect of religio-legal affairs (ahkam al-Shari‘ah) and not on 
questions concerning wordly benefits (māşalih al-dunyà). He himself 
used to consult the Companions in matters of war, sometimes following 
their opinion and sometimes setting it aside. Hence ijmá' is no authority 
on such questions. This point of view is held by a group of scholars, and 
is said to be the correct opinion. Second, ijmá' is an authority on worldly 
affairs if agreed upon by reliable competent persons (ahl al-ijtihad wa'l- 
‘adalah). This is because that the oral proofs, i.e., the Qur'àn and Sunnah 
(dala'll sam'tyah) which justify ijmà' do not particularize any subject of 
ўта. The decision of the Prophet in matters of war was right if he was 
inspired by the divine revelation. In case it was based on his personal 
opinion and was erroneous, he did not persist. He was corrected either 
by the divine revelation or by the suggestion of his Companions. This 
also applies to the ijma‘. If ijmà' is once established, there is no possiblity 
of error. The opinion of the Prophet and ijmá* are identical in respect 
of infallibility. This point of view is held by al-Razi, al-Amidi, and their 
followers. This is said to be the soundest and preferable opinion on this 
question.!6 


Al-Basri and al-Shirazi do not take ijmá' as an authority on worldly 
affairs. According to them, the Prophet himself changed his opinion on 
such questions.!? Al-Qadi ‘Abd al-Wahhab states that Malik tends to 
disallow opposition to the ijma‘ reached on war affairs and the rules based 
on personal opinion. He, however, says that the overall opinion of Maliki 
jurists is not clear on this question. Malik’s contention may be that gene- 
rality of religious sanction of ijma‘ shows that it is an authority in all areas 
unconditionally (muflag). But this is criticized by the opponents who 
contend that the infallibility of та is based on oral proofs (which Muslims 
think from God), while war affairs and rules based on personal opinion 2o 
not belong to this sphere. Hence ijma‘ is not an authority on worldly 
affairs. This is again objected by saying that this amounts to the demoli- 
tion of a general principle by imposing a condition. Jjma‘ is an authority 
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applicable to all spheres as is evident from the oral proofs. But by limit- 
ing it to a particular area the generality of the principle is eliminated. 
which is in fact an elimination of the principle itself.18 


According to the orthodox view, rational questions fall within the 
jurisdiction of ijma‘.19 Imam al-Haramayn does not agree with this view. 
He thinks ўта“ is not applicable to questions relating to reason. This is 
because, he contends, in rational problems reasoning is based on decisive 
proofs (al-adillah al-qat'Iyah). When a theory is established by reason, that 
cannot be refuted by disagreement or confirmed by agreement. Agreement 
or disagreement is immaterial to questions decided by intelligence.20 
Following the same line of argument Sadr al-Shari‘ah explains that human 
reason per se entails certainty; it requires no other corroborating factor.21 
This is criticised by al-Taftazani who contends that intellectual knowledge is 
sometimes speculative (zanni). It becomes decisive (gat'I) by ijma‘, such as 
the question of superiority of the Companions over others and other kind- 
red dogmatics.22 It is again refuted by the contention that if a question is 
decided on the basis of human reason, it is never speculative. Hence there is 
no need of ijma.“ Further, if a question remains doubtful after being decided 
by intelligence, this implies that it was not decided by reason but by ijma‘.23 
Al-Basri, who is a Mu'tazill, divides religious into legl (sgar'T) and rational 
ад), and believes that both kinds are covered by ijmd‘.24 The articles 
of faith fall under the religio-legal category (йаг); but Ibn Amir al- 
Hajj expresses the opinion that they are established by reason rather than 
by ijmá'.25 Rational questions have been divided into two: first, questions 
on which та“ itself depends, such as establishing the divinity of God and 
prophethood; second, questions on which it does not depend, such as crea- 
tion of the universe, unity of God, and His vision in the hereafter. Jjma‘ 
is no authority in the former case as shown previously; it is an authority 
in the latter case.26 


Questions of purely sensible (1551) nature may relate to the past or 
to the future. The former are ill-:strated by the events of life of the 
-Companions and their superiority over others; the latter are illustrated by 
the eschatalogical questions and portents of the last Hour. According 
to the generally accepted view, these questions are covered by та. 
But some classical jurists controvert this view. Sadr al-Shari‘ah hoids 
the view that ijmà' on the sensibles relating to the past corresponds to the 
tradition. This is not the type of ijmā which characterizes the communi- 
ty. Jjtihdd is not required for such an ўта. In fact, it falls under the 
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category of traditions (akhbar). The sensible questions relating to the 
future are also not covered by ijmd‘, because they cannot be known except 
when pointed out by a person who is acquainted with the unseen. That 
should be regarded as a tradition reported from а person.fa iiliar with 
the unseen. As such, it corresponds to the ijmá* on the sensibles relating 
to the past.27 — Al-Taftàzànl refutes this argument by saying that sensible 
questions relating to the future are sometimes established by analogical 
reasoning, and not by the express words of the Prophet. .In such cases 
ijma@ undoubtedly entails certainty.2* This is again challnged by the 
counter argument that the exercise of ijtihàd is not allowed in sensible 
questions relating to the future. If they are established on the basis of a 
clear text, then there is no need of ijtihdd. In the case of a clear text, 
there is no room for ijtihad on such matters.29 


Questions relating to custom ('urfT) are also covered by ута“. 
Al-Bagrl remarks tht ijma‘ is reached by word, by action, and by tacit 
approval. The scholars sometimes keep silent over the practice prevalent 
among the masses. This implies that the practice has been approved by 
them tacitly. Their silent approval of an action indicates the goodness 
of the action. Had it been wrong, they must have expressed their dis- 
approval. Customs are approved or disapproved by silence of the 
scholars or by their unamimous action.30 


Ibn Rushd is of the view that ijmá' cannot be established on theoriti- 
cals (nazarlyat) by way of certainty (‘ald farIqin yaginIyIn) as it can be estab- 
lished on practicals (*amaliyàt).51 


Al-Isnawi observes that the phrase, *the agreement on any point 
whatsoever (amr min al-umür) which occurs in the definition of ijmá', 
comprehends legal questions (shar'Iyát), such as permissibility of com- 
mercial transaction, lexicographical questions (/ughawiyat), such as thc 
fact that particle fà signifies order (ta'gIb), and rational questions ('agltyát). 
such as creation of the universe and political matters. It is not restricted 
to the religious questions alone as the definition shows.?2 


From the controversy over the subject matter of ijmd it is manifest 
that ijmá' is not confined to religious questions. Its authority is extensi- 
ble to the non-religious affairs, too. 


b 
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CHAPTER— VIII 


IMA: BY SILENCE 


Ijma is reached by verbal expression, by action, and by silence. 
These questions have been discussed by the classical jurists under rukn 
al-iima@ (constitutive factor of consensus). Јјта by verbal expression 
is technically called *azimah (regular), and ijma by tacit agreement is 
called rukhsah (concession). ‘The term rukn al-ijma‘ and its division into 
‘azimah and rukhsah are not traceable before the fifth century А.Н. Al- 
Jassàs touches upon this question, but does not use these terms. It seems 
that these terms were coined after him. ‘Azimah in the context of ijmà' 
means the agreement of Muslims on essentials of Islam. The knowledge 
of this kind of ijmá' is possessed both by the scholars and by the masses. 
It covers the fundamentals of religion, such as prayer, fasting during 
Ramadan. the kajj pilgrimage, prohibition of adultery, of usury, and of 
marrying one's own mother or sister. 't also comprises the agreement of the 
scholars on questions which the masses do not understand. The scholars 
alone are acquainted with them. They are, for example, prohibition of 
marrying a woman and her aunt together, rates of zakát as prescribed by 
the Prophet, and prohibition of temporary marriage. Both the scholars 
and the masses are required to possess the knowledge of essentials of 
Islam. In the former case it is presumed that the whole community 
agrees upon these questions. In the latter case, the agreement of the scholars 
who represent the community is considered to be the іта of the Commu- 
nity. The ijmd‘ on these points was not reached by deliberation in a formal 
meeting. Their overall recognition both by the masses and by the scholars 
in the case of essentials is supposed to be the total ijmà'. In other words, 
as there is no dispute over the essentials of Islam, they are thought to have 
been settled by the community at large. 
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If the opinion of some scholars on a disputed question spreads 
widely among the community, and the rest of the scholars accept it by 
verbal expression, or keep silent, then agreement is reached on that question. 
This kind of ijma‘ is known es rukhsah (concession), and ijma‘ sukütl 
(tacit agreement).! Al-BazdawI maintains that ўта by silence is valid 
on two conditions, namely that the opinion of a single scholar or a group 
of scholars should reach all the remaining scholars, and that the time of 
consideration of the disputed question should pass away.2 


Explaining the kinds ‘azimah and rukhsah al-Bukhàrl says that the 
former signifies the regular process of та“, for the word ‘azimah cannotes 
regularity or originality (as). The latter implies an ijmà* reached by some 
necessity (dariirah), for rukhsah is based on necessity. The ijma by 
silence is called rukhsah in order that incompetence and impiety may not be 
attributed to the jurists who kept silent on a matter which required pro- 
nouncement of their opinion. À person keeping silent on a question where 
he should speak is called a dumb Satan.? 


We may now discuss the arguments of the exponents of the тй 
by silence. Al-Sarakhsi remarks that God has not put the community in 
hardship. It is not practically possible to hear directly from the scholars 
of the past, or from each and every scholar of every generation. Spread- 
ing out of an individual opinion about a disputed question among the com- 
munity, and silence of the rest of the scholars over that opinion will 
be considered sufficient for the validity of іта. This is because it is not 
lawful for the scholars to keep silent if they dissent from-the point of view 


agreed upon by the community. This also removes the possibility of 
disagreement if they keep silent; rather the probability of their agreement 
would be preferred.4 


Dwelling upon this question Ab'l-Husayn al-Basri says that if the 
opinion of a scholar gains wide publicity in the community, and the rest 
of the scholars keep silent, and do not express their dessent from it, іта“ 
will be established, provided it is known of necessity that they actually 
agreed. In case their consent is not known of necessity, it would by seen 
whether the point in dispute is a question of legal interpretation (ijtihad) 
ог not. If itis not so, it will be seen whether the moot question relates 
to legal obligation (zakltf) or not. If it is not so, the opinion already pub- 
lished might be erroneous, as the rest of the scholars are not duty-bound 
to consider such matters (as, for example, ‘Ammar is superior to Hudhay- 
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fab). They might have intended to neglect a question that was not worth 
consideration, and their agreement might have reached on this fact. 
If the point in question does not involve legal obligation, and the rest of 
the scholars do not pronounce their dissent, it implies that the opinion is 
correct. The jurists are legally bound to reject it and express their opinion 
if itis wrong. Now when this opinion. is right, its opposite will be 
wrong, because this is a matter in which truth lies in one point of view. 
Yf the case is not the question of ijtihad, the exponents of this principle argue 
in the same manner as explained above. But those who believe that every 
mujtahid is right, differ among themselves on this question. Abū ‘All 
holds the opinion that this will be considered ijmá' if the opinion spreads 
widely and the time lapses. Abi Hashim maintains that this is not an 
ijma but an authority. Abi ‘Abd Allah is of the view that this is neither 
ўта nor authority.5 


Rejection of tacit agreement starts from the time of al-Sháfri 
who refutes this theory by saying that no statement or action can be attri- 
buted to a silent person. On this basis he also rejects the ijma‘ of the 
scholars.6 Не is reported to have said that if the majority of scholars pro- 
nounce their consent on a legal opinion about a certain problem, ijméa* 
will be reached. This is because so much is practically possible (since 
pronouncement by each and every scholar is not feasible). Hence silence 
of the rest of the scholars is considered to be their agreement to prevent the 
community from falling into hardship. Further, there is no harm if we 
take the pronouncement of their consent by the majority of scholars on a 
certain point as a valid ijmàá', for minority opinion falls under majority 
opinion. If the majority of the scholars keep silent over a point of view 
about a disputed issue, their silence will be regarded as the silence of all. 
Similarly, if the majority of scholars pronounce their 'approval, their 
pronouncement will be considered the pronouncment of all Refut- 
ing this line of argument al-SarakhsI remarks that silence of the minority 
is taken as their agreement not because minority falls under majority, 
but because it is not lawful for the scholars to keep silent over a point of 
view about an issue if they disagree. They are duty-bound to pronounce 
their disagreement and put forward their own point of view if they have 
any. The point at issue becomes clear if one or two scholars pronounce 
their standpoint; rather it becomes more manifest if the majority does so. 
Hence silence of the scholars, whether they are in a minority or majority, 
over a legal opinion, provided it spreads widely among the community 
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is considered an indication of their agreement?. This shows that accord- 
ing to the Hanafis, majority opinion does not count in tacit agreement. 
Even the dissent of one competent scholar is sufficient to invalidate ijma 
by silence. The main point in the argument in favour of tacit agreement 
is that silence of the scholars after the lapse of time of consideration indi- 
cates their consent, for they were legally bound to pronounce their dis- 
agreement. 8 


Al-Ghazall rejects the validity of ijmá' by silence. He states 
that tacit agreement is neither an ijma‘ nor an authority. This may be 
permissible if the circumstances indicate that those who kept silent had 
concealed their consent. He also allows it in case a group of scholars 
keep silent. He contends that the legal opinion of a jurist is known by 
his explicit verbal expression which is not subject to any doubt. But silence 
is doubtful. The following may be the reasons for the silence of a scholar 
on a moot question: 


l. There may be some hidden restraint which prevents him from 
expressing his opinion and that may not be known to others. The context 
of his anger coupled with his silence sometimes indicates this position. 


2. He may regard the opinion of a scholar as allowable according to 
his own interpretation (ijtihad), though he himself may differ from him, 
taking his opinion as erroneous. 


3. He may believe that every jurist (mujtahid) is right. Hence 
he may not think it at all necessary to reject a point of view on matters 
of opinion. He may think that answering verbally to a question is a collec- 
tive duty. He may take the opinion of another scholar as correct, although 
it may contrdict his own interpretation. 


4. He may intend by his silence to reject the opinion, but he 
may wait fora proper occasion. He may not make haste in pronouncing 
his opinion due to some obstacle in his way, and may be waiting for its 
elimination. In the meantime he may die or be engaged in some other 
work distracting his attention from the point in question. 


5. He may apprehend that in case of expression, his opinion will 
be rejected, and thus he will be disgraced. Ibn ‘Abbas, for instance, 
accounts for his silence over the *awl (increase) case by saying that he 
was afraid of ‘Umar during his lifetime, as he was a man of dignity. 


6. He may be considering the matter all the time while he keeps 
silent. His time of consideration may be prolonged. 


——— Y 
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7. He may take the rejection of others as sufficient, regarding it 
as a pronouncement on his behalf. But he may be wrong in this presump- 
tion. 


Al-Ghazàli criticises the arguments advanced in support of ijmà' 
by silence by its exponents as follows: 


Exponents: 


Had there been any disagreement in the ijmá* by silence, it must 
have come to the surface. This implies that there was no disagreement. 


Al-Ghazali: 


The same thing can be said about the agreement, too. What pre- 
vents disagreement from coming to the surface prevents agreement as. 
well. This confutes the opinion of al-Jubbà'i who stipulates lapse of 
time for the validty of ijma‘ by silence. It may be noted that the 
restraint may continue till the end of the generation. 


Those who regard tacit agreement as an authority are also not 
right, because such an agreement wouid be artibtrary opinion. The 
infallibility of ijmd is, in fact, established by total agreement, and not 
by arbitrary opinion. 


Exponents: It is a well-known fact that whenever the Successors 
disputed over a question, and an opinion of the Companions, already widely 
known anu opporved silently, was reported to them, they never departed 
from it. This shows that they greed upon the ijmà' by silence. 


Al-Ghazali: Such a type of ijmā was never recognized; rather it 
remained all along disputed among the scholars. The supporters of tacit 
ijmáà' are well aware that silence is doubtful, and that the opinion of 
a section of the community constitutes no authority.? 


The agreement by silence is recognized as an‘ ijma‘ and authority 
by Ahmad b. Hanbal, by most of the followers of Abü Hanifah, by some of 
the followers of al-Shafi'l, and al-Jubbà'l. The classical jurists hold diverse 
views about the validity of tacit agreement that we delineate presently. 


1. It is neither ijmá' nor an authority. This is held by Dawid 
al-Zahirl, al-Murtada, and al-Shafi'l. It is contended that ijmd* by silence 
is liable to suspicion. 
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2. It is an ijma as well as an authority. This is held by a group 
of Sháfi'l jurists, al-Asfará'InI and also attributed to al-Shafi'l. 


3. It is an authority and not an ijmz. This is maintained by 
Abū Hashim, al-Sayrafi, and al-Amidi. Al-Safi al-Hindi is reported to 
have stated that no one maintains the reverse of it. The contention goes 
that it is not ап ўта because silence is liable to create doubt. But it can 
be an authority, for it entails speculative knowledge which is accepted as 
an authority on the basis of traditions. 


4. It is an ijma provided that the generation in which it was 
reached lapses. This is held by al-Jubba’i. (a. 321 A.H.), Ibn Hanbal 
(d. 241 A.H.), Ibn al-Qattàn (d. 359 А.Н.) and some followers of al-Shafi'l. 
It is argued that the scholars generally pronounce their opinions about 
novel questions, provided thereis no case of dissimulation (taqiyyah) 
after the lapse of time. In the case of dissimulation they would funish its 
reasons. A pious scholar pronounces his opinion before a reliable person 
or his associate if not before a ruler or a person whom he fears. The 
opinion, however, comes to the surface by all means. Silence, therefore, 
indicates their consent, especially after the lapse of time. 


5. If the tacit agreement is reached on a legal opinion of the 
scholars (fatwa), it will be considered an ijma‘. In case it is reached 
on an edict issued by a ruler, it will not be considered an та. This 
is held by Ibn Abi Hurayrah (d. 345 A.H.). It is contended that political 
authorities sometimes issue their edicts against the opinion of the scholars. 
Hence consensus on their edict does not indicate their consent. 


6. The tacit agreement reached on the edict of a ruler is an ijma 
if it is issued with the consultation of the scholars. This is held by Abü 
Ishaq al-Marwazi (d. 340 А.Н.) and al-Sayrafi (d. 330 A.H.). 


7. It is an ijma‘ in those cases which cannot be redeemed, such 
as the decision of killing a person, or allowing an unlawful marriage. 
In other cases it is an authority but not an ijmá'. Al-Zarkashi (d. 794 
A.H.) reports this point of view, but does not mention the names of its 
upholders. 


8. Itis an ijma’ in case the scholars who keep silent are in a majo- 
rity, otherwise not. The argument and its refutation have already been 


examined. 
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9. Ifit was reached in the generation of the Companions, it would 
be considered an ijma‘. It is not ijmd' if reached in later generations. In 
the former case if agreement was reached on cases which could be redeemed, 
then it is ijma*; otherwise it would be an authority. It is argued that if 
there were any difference among them, they would surely pronounce it, as 
the truth was confined to their opinions. This is held by al-Màwardl 
(d. 450 А.Н.) and al-Rü'yàni (d. 505 A.H.). 


10. It is valid in those cases which occur frequently and one 
can look into them. Imam al-Haramaya al-Juwayni holds this view. 


11. Al-Ghazali holds, as he explains in al-Mankhul, that agreement 
by silence is an authority only in two situations: first, the scholars keep 
silent over a question which is not definite, yet it is proved definite in their 
very presence, though many other factors refute it; second, they keep 
silent as the time wears on, лпа no dissenting opinion comes to the fore 
over the point in question. On the contrary, if they gather in an assembly 
and any of them presents his opinion, while others keep silent, that means 
that they avoided criticism on that point of view, that will not be considered 
ijma‘, because the question is of speculative nature. On such occasions 
etiquette requires that no criticism should be made on the judges and 
jurists. Here al-Ghazali regards the tacit agreement as an authority in a 
special situation. But earlier on we have shown that he recognizes it as an 
authority, provided the circumstances indicate it. 


12. It will be taken as ijmá' in case it was reached before the 
establishment of the schools of law, and not after them. This is because 


tacit agreement cannot change any opinion held by a recognized school of 
law.10 


If the scholars agree on a certain question by their actions and 
по one expresses his dissent, the validity of such а type of ijmà' by silence 
is disputed. According to one point of view, it is valid like the actions of 
the Prophet, for the infallibility of the actions of the scholars is established 
by virtue of their agreement like that of the Prophet. Their unanimous 
actions correspond to the actions of the Prophet in respect of infallibility. 
Another opinion says that the agreement reached by actions of the scholars 
will not be taken as ijmda‘, for the unanimous consensus of the scholars on 
a certain point by verbal expression or by their actions is impossible, parti- 
cularly when their number is not known. A third view says that agreement 
by action is possible. But in this case the ijmá' will indicate premissibility 
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(ibáhah) of an action unless it is proved on the basis of a certain evidence 
that the action is recommendable or obligatory. Finally, ijma‘ will not 
be established by doing an action which stands for articulation (bayan) 
or ordinance (hukm). This view is held by Ibn al-Sam'àni!!. 


If a certain jurist performs an action and the other jurists keep 
silent when informed about it, their silence will be considered as tacit 
ijma‘, provided the generation in which it took place passes away. This 
is the opinion of al-Shirazi. In case the generation does not lapse, then 
opinion is divided about its validity. According to one point of view, 
it is an a authority (hujjah); and according to another, it is an ijma‘ and 
authority. A third opinion says that it is neither ijma* nor authority.!2 
But al-Ghazali maintains that such an ijmá: is not valid, for the jurists are 
not infallible in their individual actions. This will apply to them collec- 
tively. Nevertheless, he observes that the generally accepted opinion is that 
such a type of ijmá' can be a basis of argument.13 


We have stated above that controversy over the validity of tacit 
agreement started since the time of al-Shafi'l, who himself rejected it. 
Diverse opinions on this question were ascribed to him by the classical 
jurists. іта“ by silence has been rejected by the oponents because of its 
equivocal nature. Al-Jassás and al-SarakhsI have dealt with this ques- 
tion in greater detail and sought to refute the counter-arguments. Sum- 
ming up the arguments, for and against, al-Amidi adopts a middle course. 
The tacit agreement, he says, is a probable authority, and the argument 
on its basis may be valid outwardly (zahir) and not decisively (gaf'1).14 
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CHAPTER-— IX 


THE EVIDENCE OF IJMA‘ 


Although ijmá' is an authority by itself, it still requires a supporting 
evidence for its validity. According to the classical theory, no ijmd‘ is 
valid without a supporting evidence (lā ijmà аап musianadin).! The 
evidence derived directly from the Qur'àn or the Sunnah is technically 
known as dalalah (indicative or decisive evidence); while the one derived 
from an isolated tradition or by exercising analogy (qiyas) is called amārah 
(evidence by sign, allusive or speculative evidence).2 


The notion of a supporting evidence for ijmā' appears to have 
developed towards the end of the fourth century of the Hijrah. Al- 
Sháfi'l and al-Jassás do not touch upon this question. Yet the traces of 
polemic over this question are noticed during the third century of Islamic 
era. Muways b. “Imràn (d. crica 250 A.H.), a Mu'tazili jurist, is reported 
to have held the view that a scholar is legally permitted to pronounce 
his opinion without producing any evidence, because God knows that 
he will not say anything but right. Besides, al-Nazzàm (d. 231 A.H.) 
defines ijmà' in a way which implies that no supporting evidence is neces- 
sary for its validity.* Such a liberal attidude towards ijma‘ might have 
resulted in free thinking in the sphere of law. Hence the condition of 
supporting evidence was imposed by orthodoxy in order to exercise a check 
on a resulting anomaly in legal reasoning. It is worthy of note that one 
marks free thinking in law towards the middle of the second century of the 
Hijrah in the early schools. Al-Sháfi'l staunchly attacked the frequent 
use of ra'y in reasoning because it was not based on any authority. Ana- 
logy (giyàs), according to him, was a correct mode of reasoning in law be- 
cause it was always based on an original authority. He also condemned 
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the principle of approbation (istihsdn) for the same reason.5 It appears 
that the condition of supporting evidence (sanad) was imposed for the 
validity of ijmà', inter alia, under the influence of al-Sháfi'i, who laid greaet 
emphasis on the asl (original basis) for qiyas (analogy) This theory, 
though upheld by the majority of the jurists, was challenged by a group of 
classical jurists, who maintained that ijmà' could be reached without an 
evidence. It takes place by divine inspiration (tawfig) and not by ins- 
truction and argumentation (tawgif). In fact, God helps the people to 
adopt a right opinion without any evidence$. We analyse below the 
arguments, for and against, the theory of evidence. 


The exponents of the supporting evidence adduce the following 
arguments: 


1. In the absence of an evidence or authority, one cannot, of 
necessity, attain the truth. 


2. It is generally known that the Prophet used to make all his 
decisions on the basis of revelation. The Companions were not in a stron- 
ger position than the Prophet. When he resorted to an evidence, the 
Companions should a fortiori do so. Hence the community is also 
required to give all its judgements on the basis of some authority. 


3. If the people are allowed to give judgments without any autho- 
rity, they will follow the decisions made by individuals. In the long run, 
individuals will make decisions on the basis of their personal opinion, and 
the universal agreement will lose its merit and superiority over the indi- 
vidual opinion. 


4. Pronouncing an opinion on religious matters without any deci- 
sive (dalàlah) or speculative (amárah) evidence is erroneous. If people 
agree on such an opinion, they will, in fact, agree on an error. But 
this is impossible as that will corrupt the principle of ijmà'. 


5. If an opinion is not based on some evidence, it cannot be attri- 
buted to the lawgiver. As such, it will not be permissible to follow 
such an opinion. 


6. If ijmà' is allowed without a supporting evidence, the condition 
of ijtihàd for the competence of ijmà' will be meaningless. But this 
condition cannot be waived, as it has been recognized by the universal 
ern ensus.? 
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The arguments advanced in favour of supporting evidence are 
refuted by counter-arguments as follows: 


l. It is admitted that if there is no evidence in support of a rule, 
and the community does not agree on it, God may possibly direct them to 
the right path by means of inspiration. As such, nothing can prevent the 
community from attaining the truth. It is disputed whether an evidence 
is required to attain the truth after ijma* has taken place. 


2. It is already established that the Prophet cannot be erroneous 
in his opinion, and this is also true of the consensus of the whole community. 
Now suppose the Prophet gives an opinion or makes a decision without 
any evidence, that would be surely right because it is impossible, of neces- 
sity, that he falls into an error. Besides, the Prophet according to verses 
53:3-4 cannot give an opinion or make a decision without an authority. 
But the case of the agreement of the community is different from that 
of the Prophet. The religious sanction of ijmà' shows that their total 
agreement is infallible. It nowhere shows that the community will 
always agree on a decision on the basis of some authority. These are two 
different cases which have been clubbed together in the agreement. One 
does not actually apply to the other. 


3. The superiority of the collective opinion over the individual 
opinion may be considered from two angles: first, the agreement of the 
whole body is an authority over against the opinion of each and every 
individual; second, the individual opinion is considered in ijma‘ on 
condition that the opinions of the remaining individuals are combined 
with it. The individual opinion has no value in ijmà' if the opinions of 
others are not added to it. Thus the total agreement is an entity by itself 

entirely different from an individual opinion. The total agreement is 
valid unconditionally while the individual opinion is valid conditionally. 


4. An opinion on a religions question not supported by any 
evidence may be erroneous before ijmá' is reached thereon. But when 
ijmd' takes place, there is no question of error. 


5. It is correct to say that a rule of law which is not supported by 
any evidence cannot be attributed to the lawgiver. But the attribution to 
the lawgiver can be interpreted in a three-fold way: first, there is no legal 
proof (dalil shar‘t) to show that the point in question has been ascribed to 
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the lawgiver; second, it is not known for certain that the point in question 
is correct, agreeing with the prescription of the lawgiver; third, there might 
be some other condition which it does not fulfil. In the first case, it is 
admitted that the point in question may be wrong if it is based on indi- 
vidual opinion, but not wrong in case it is supported by ijma‘. This is 
the point in dispute. In the second case the calim of its fallibility is dis- 
putable. In the third case the details of the condition which it does not 
fulfil should be supplied and explained. 


6. The condition of ijtihdd is necessary for ijmà' in either of the . 
following two cases: either there exists “no state of agreement (/4 hàlat 
al-ijma‘)” or there does exist the “state of agreement (hdlat al-ijmd‘).” 
In the former case it is admitted that the evidence is necessary; but in the 
latter the point is already in dispute. Furthermore, when the exponents 
of the theory of evidence themselves assert that ijma‘ is all-correct and 
infallible even if it is not based on any authority, how then is the condition 
of ijtihad necessary in the present case?® 


The opponents of the theory of evidence contend in a twofold way, 
theoritically and practically. It is argued theoritically that ijma‘ in itself 
is an authority. If an evidence is required for its validity, the real authority 
will be the evidence, and ijma‘ will be meaningless. As for practice, 
it is contended that ijmà' was actually reached in the past іп a number of 
cases without any evidence. It took place, for example, on the charges 
for hot bath, on installation of the huge water pitchers at the roadside, on 
the ràtes of wages of barber, and the levying of tax on cultivated land 
(агаў). | 


To their theoritical contention it is replied that ijma has a number 
of advantages independently. As it is used as a source of law, there is no 
need of a supporting evidence. Opposition to ijma‘ is unlawful, but opposi- 
tion to an individual opinion,is permissible. Finally, the fact cannot 
be gainsaid that the Prophet always made decisions on the basis of some 
authority, i.e. revelation. 


As for the question on which ijmá' was reached in the past, it is said 
in reply that this claim is not correct. It is inconceivable that ijma‘ 
might have taken place without any evidence. At most it can be said that 
the evidence was not reported in the cases referred to by the opponents, 
as ijma‘ was considered sufficient — a sign for the existence of evidence.’ 
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Summing up the discussion al-Amidi observes that all the arguments, 
for and against, the theory of evidence, are weak. The contending groups 
can hardly refute each other. The decisive opinion may be that if ijmà' 
is reached on a certain question without a supporting evidence, that ijma* 
‘will be considered right because the community cannot agree on 

an error. Now the question remains whether in the presence of evi- 
dence ijmà' can be conceived of or not. To this al-Amidi does not give 
any answer because the arguments, he says, of the contending groups are all 
weak.!9 He himself holds the opinion that what is disputed is the permis- 
ibility (jawaz) of ijmà' without evidence and not its actual occurrence 
(жидӣ") in practice.!! This has been challenged by some scholars, as we 
shall see in the course of discussion. 


Abu’l-Husayn al-Bagri supports the majority view that ijmà' 
is not valid without an evidence. It takes place on the basis of some 
evidence, decisive (dalalah) or speculative (amàarah) The community 
never agrees without some basis ('abathan). Discussing the arguments of 
the contending groups he concludes that evidence is necessary for ijmá'. 
He does not accept ijmà' reached in the past on a number of questions 
cited by the opponents. He replies that there must have been some 
kind of evidence, though not transmitted. The practice of manufacturing 
things on order (istisnà*), and sale transanction by mutual tacit consent 
(bay' al-muràdàt) were common in the days of the Prophet, and no one 
objected to them. The sale transaction by tacit consent became customary 
in the wake of continuous practice and the procedure of give-and-take 
tacitly was taken to mean mutual consent by verbal expression. Similar 
was the case of the charges of hot bath (ujrat al-hammam). As regards 
apportioning the lands of enemy territory, it should be noted that this 
question depends on the discretion of the ruler. . He has full liberty to 
distribute or retain them as the situation demands. The Prophet did not 
apportion the houses of Mecca after its capture, nor did he distribute 
the wells and other sources of water belonging to Hawazin. “As to the 
levying of zakat on horses, it is important to note that ijma‘ was never 
reached on this question. Those who consider it obligatory have no 
evidence to show that the Prophet levied zakat on horses when they in- 
creased in number. Levying zakát on horses, in the absence of any evi- 
_ dence, is tantamount to repealing the Sharl'ah, and that must be criti- 
Cized.12 


Al-Sayraf! (d. 330 А.Н.) criticizes al-Ámidls view that what is 
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disputed is the permissibility of ijma‘ without evidence and not its actual 
occurrence. According to him, the matter is exactly reverse. In fact, 
the occurrence of ijma‘ practically without evidence is disputed. That is 
why ijmd' by secret or tacit understanding (tawdfu‘) can hardly take 
place. The Companions never agreed on such matters; rather they 
expressly discussed moot questions among themselves. Their polemic 
on such questions sometimes resulted in invoking the curse of God on 
the wrongdoer. This shows that ijm takes place practically only if it is 
supported by an еуійепсе.! 3 


Arguing in favour of the theory of evidence Ibn Humàm (d. 861 
А.Н.) remarks that in case there is no evidence, all baseless (abaf!!) ques- 
tions would be considered right (sawab) in Islam through ijmd*. More- 
over, in that case the community might agree on an error because ¿jma 
is the opinion of the whole body and the opinion of the whole body without 
an evidence is unlawful (muharram). Besides, the agreement of all people 
without any motive (da'im) is usually impossible, since it is not possible 
that all people agree on taking the same kind of food without any cause. 
Here one might say that they might agree on it by inspiration from God. 
Divine inspiration entails necessary knowledge (darür!) which is conside- 
red correct by general consensus. To this he replies that this propo- 
sition is a mere conjecture; this does not actually happen. The divine in- 
junctions are not established by rational proofs (‘agliyah); instead, they 
are based on oral proofs (bi'l-sam*). Ifa person receives inspiration from 
God on a certain problem, that will not be considered an authority. 
Divine inspiration is an authority only from a prophet. Hence an evi- 
dence is required for the establishment of ijma* by all means.!* Accord- 
ing to al-Mawardi and al-Rüyàni, the dispute over the theory of evidence 
of ijma has resulted from the question of whether divine inspiration 
(ilham) is a valid authority.!5 


Both the exponents and the opponents of theory of evidence stipulate 
the éxistence of a motive (da‘in) for the establishment of ijma. But they 
differ on the nature of motive. According to the former, the external 
evidence, whether decisive (daldlah) or speculative (amdrah), constitutes 
the motive. In the opinion of the latter, the motive comes from within. 
This may be something intuitional, inspiration, immediate divine help 
(tawfig) and fortune (bakht). People may agree on a point by intuition or 
inspiration from God without any reasoning on the basis of evidence. 
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Hence, according to the latter group, external evidence is not a necessary 
condition of ijma*.16 


If a rule of law is based on a decisive evidence (dalalah), the expo- 
nents of evidence agree that an evidence is necessary for the establishment 
of ijmà' on such a rule. But there is a difference of opinion among them 
if the evidence is speculative (amárah). One point of view says that тй 
on such a rule is absolutely valid and that it is also valid on a rule based 
on analogical deducation. It matters little whether the evidence is patent 
(jaliyyah) or latent (khafiyyah). This view is held by the majority of the 
scholars. Another view is that ijmã on a rule based on a speculative evi- 
dence (amárah) is not valid. This is held by the Zahiris and Muhammad 
b. Jarir al-Tabari. The Zahiris deny this kind of ijma* because they reject 
analogy. Al-Tabari disallows it, for ijmà' is decisive while analogy is 
speculative. There will be a contradiction if both are combined. A 
third viewpoint is that such an ijmā is: conditionally valid. If the 
speculative evidence (amárah) is patent (jaliyyah), the ijmda is valid; but it 
is invalid if the evidence is latent (kAafiyyah). This is held by a group of 
Shafi‘l scholars. A fourth opinion says that ijmda is valid only on rules 
based on speculative evidence (amdrah), but not valid on points supported 
by decisive evidence (dalalah) because the evidence in such cases is self- 
sufficient. It does not require any endorsement by ijma*.17 


Al-Bazdawi also thinks there is no need of ijma‘ for a point 
supported by a decisive evidence qa derived from the Qur'àn or the 
Sunnah. He contends that the certainty of a decision taken on the basis 
of ijma is not provided by the evidence but by the ijmā per se.  Ijmà' is 
a privilege of the community gifted from God (karamah); it perpetuates 
the supporting evidence (idamah li'l-hujjah); it protects the community 
from error and causes their stability оп the right path (siy@nah wa taqrir 
lahum *ala'l-mahajjah). If there is an evidence which entails certain know- 
ledge in addition to ўта“, the ijmd' will become redundant (/aghw). 
Hence ijma is not needed for such cases.!$ From this statement of al- 
Bazdawi it seems that he is denying the validity of ijma* on questions based 
on decisive evidence. But this is not fact, as his commentators think. 
He might have refuted the point'of view held by the Zàhirls and al-Tabarl 
that ijma is valid only іп the case of decisive evidence. Explaining this 
point al-Taftazan!I says that from such statements (as of al-Bazdawi) 
one should not jump to the conclusion that ijmá* is not permissible on 
questions based on decisive evidence. In the presence of a decisive evi- 
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dence the ijma‘, of course, becomes redundant in the sense that it does not 
originally establish the rule, but only confirms it. Confirming a rule is not 
as primary an object as establishing it. Jjma' of course establishes the 
certainty of a rule in the case of speculative evidence such as analogy or 
solitary tradition. But in the case of decisive evidence it remains only 
confirmatory just like many similar texts (nusüs) about a single rule. 
Here ijmà* is not redundant in the sense that it has no utility and hence 
not permissible. Concluding, al-Taftàzànl observes that there is no sense 
in disputing over the permissibility of ijmd* on a rule based on decisive 
evidence. If by it the opponents mean that there may be a rule which 
is already established by a decisive evidence, but the jurists may not agree 
on it, this is obviously absurd because there is no reason for disagreement 
in the presence of a decisive evidence. If by it is meant that the term 
ijmà* would not apply to it, that is also untenable, since the definition of 
ўта“ does apply to such an agreement. If they mean that ijma does not 
establish the rule already established by a decisive evidence, that may be 
correct. None the less, there is no reason for arguing about it, for what is 
already established cannot be established again.19 


Al-Bazdawi’s commentator ‘Abd al-‘Aziz al-Bukhari says that 
his (al-Bazdawl's) statement apparently shows that he denies the validity 
of ijma‘ in the case of decisive evidence. But this is not fact. When he 
allows ijma on questions based on sepculative evidence, he should a 
fortiori allow it on questions supported by decisive evidence. Al-Bukhari 
furnishes the same explanation for the redundance of ijmá* in the case of 
decisive evidence as provided by al-Taftàzàni.29 


Al-Basri supports the view that ijmá* on a rule based on speculative 
evidence (amdrah) is valid. He contends that speculative evidence is a means 
to derive a rule like a decisive evidence (dalalah). There is nothing which 
prevents the esablishment of ijmá* on a question supported by speculative 
evidence. As agreement on decisive evidence, whether patent or assumed, 
is possible, likewise it is equally possible on speculative evidence. He 
then describes the misgivings of the opponents. The opponents contend 
that speculative evidence (amdrah) being assumed or latent (khafiyyah) 
cannot move the whole community to agree unanimously on a certain 
point. Besides, the speculative evidences may be heterogeneous (muta- 
gha'irah). One may argue on the basis of an evidence which may differ 
from the one adduced by the other. Hence such a single doubtful evidence 
cannot be a motive for the agreement of all the people on a moot question. 
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If ijma takes place on questions based on such a weak evidence, that would 
correspond to the agreement of all people on eating the same kind of food 
at the same time or telling a lie about a same thing — things which are 
obviously impossible. The agreement on speculative evidence differs from 
the agreement on a decisive (dalalah) or resembling (shabah) evidence. In 
the former case (i.e. dalalah) the evidences are obvious (zàhirah). There 
is no doubt about them. In the later case, the resemblances are determined 
by the value judgement of the proofs (tagdir al-adillah). Hence they 
carry more weight than speculative evidence. The case of ijmá* on a ques- 
tion based on a speculative evidence also differs from the case of the gather- 
ing of a large number of people at one place on the occasion of ‘Id, because 
the motive for this gathering is manifest to them. 


Further, there are persons in the community who believe in the 
falsity of a rule based on a speculative evidence (amárah). This prevents 
them from deciding a case on this basis. There is no other motive which 
moves them to accept this rule. This would constitute a preventive from 
the agreement of the community on that rule. 


Al-Basri answers to their objections. This is a mere claim, he 
asserts, that the community with its large number and variety of ends and 
desires cannot agree on a rule based on speculative evidence. This cer- 
tainly has no proof. It is well nigh possible that people may agree on a 
point on account of one or many evidences (amárát), in spite of their huge 
number and variety of ends. This is because it is already accepted by 
general consensus that the community should havea resort in reasoning to 
some kind of speculative evidence (amárah). When such an evidence mani- 
fests itself clearly to all people, it would naturally be attributed to the whole 
body. Hence the disciples of Abū Hanifah, despite the largeness of their 
group, agreed on most of the problems. A large number of people agree 
on moving to the place of ‘Id prayer because previously they had a belief 
in doing so. : 


The present case differs from their agreement on telling a lie about 
a particular thing because there is no such motive. The same thing cannot 
occur to all of them at the same time except that they contact each other 
by some kind of communication. But there is no need of contacting each 
other in deriving a rule on the basis of speculative evidence. This is because 
speculative evidences are generally known to the scholars who do not 
require any contact with each other. 
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As regards the agreement of people on taking the same kind of food, 
it should be noted that this is subject to the equality of their appetites and 
oftheir possibility of satisfying them. It is already known that people vary 
in their appetites and possibility of satisfying them. Some like a thing which 
is disliked by others; some have an appetite which is stronger than that of 
others. It is possible that two persons may like a thing together, but one of 
them may not obtain it, or obtain it with great difficulty, but there may be 
no difficulty for the other to get it. For these reasons all people cannot 
agree on taking the same kind of food at the same time. 


As for the belief in falsity of a decision based on speculative evi- 
dence, al-Bagri replies that the difference of opinion on this question 
appeared in later generations. The Companions agreed on the validity 
of ijtihad. Hence this objection does not apply to their generation. More- 
over, a person may possibly have a belief in the falsity of a rule based on 
speculative evidence, still he may follow it regarding the evidence as deci- 
sive. This may serve as a motive (dà'in) for others to agree оп {һе rule. 
Further, a man may follow such a rule, despite his belief that it is corrupt 
because he may not find any other evidence except this single one. The 
contradiction between belief and act of some persons in the community is 
obviously possible.21 


Al-SarakhsI maintains that ijmá' is permissible on all sorts of ques- 
tions, whether the evidence is decisive or speculative. He illustrates it by 
citing examples of ijmá' on both categories. There is an ijma* on the pro- 
hibition of marrying a woman and her daughter together —a rule derived 
from the clear verses of the Qur'an. Similarly, there exists an ijmá' on 
the rule that a full bloodwit shall be paid if both hands are cut off; but half 
the bloodwit shall be paid in case one hand is amputated. The rule that 
the sale of food grains is invalid before taking possession by'the purchaser 
has been approved by ijmá'. These rules have been derived from the 
Sunnah. Questions based on individual opinion (ra'y) have also been 
sanctioned by ijma*. Levying khardj on agricultural lands of Iraq (sawad) 
is a question of ijtihàd and the rule of law was derived by ‘Umar from 
the Qur'àn. He also derived the religious sanction of Abü Bakr's cali- 
phate, when people quarreled about it, on the basis of analogy between 
his leadership in prayer in the lifetime of the Prophet and the leadership in 
wordly affairs. These rules were derived from the Qur'àn and the Sunnah 
by individual interpretation. Consequently ijma' was reached on them. 
The time-limit for an impotent husband approved by ўтӣ was originally 
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determined on the basis of ra‘y. The hadd punishment of eighty lashes 
for drinking has also been determined, according to the prevalent view, 
by individual opinion. But al-Sarakhsi rejects this viewpoint. He be- 
lieves that it was determined on the basis of the Sunnah. It is already 
established, he contends, that the Prophct ordained to strike the drunkard 
in his day with sticks and. shoes. The Companions and the early jurists 
then fixed the limit of punishment for drinking by investigating the punish- 
ments inflicted by the Prophet in such cases. It is reported that the persons 
present at the moment of punishing the drunkard during the time of the 
Prophet were forty. Each of them struck him with both of his shoes. The 
early jurists who fixed the limit of punishment took them as eighty strokes 
of shoes and consequently converted them into eighty flogs by drawing an 
analogy with the punishment of slandering (gadhf) prescribed in the 
Quràn. Thus the punishment of drinking is based on the clear pres- 
: cription of the Prophet and not on personal opinoin.22 


The opponents of the theory of evidence differ among themselves 
on the fact whether or not an ijma which has no supporting evidence is 
anauthority. The majority of scholars take it as an authority while others 
reject its authority. There is also a difference of opinion on the question 
of whether it is necessary for a jurist to search for the evidence if the 
ijmà' is devoid of it. . It is not necessary in the opinion of Abū Ishaq. 
If later on an evidence comes to light or is reported by someone, that would 
be taken as one out of many others, and not the only evidence. Abu'l- 
Hasan al-Suhayli observes that if ijma‘ is established ор а certain point, 
but it is not known whether the evidence is based on the Qur'àn or analogy, 
the ijma* should be followed by all means. The reason is that ijmd' is 


never reached without an evidence, and the acquiantance with it is not 
necessary.23 


There is an acute controversy among the classical jurists over the 
validity of ijma on questions based on analogy (giyas) and individual 
interpretation (ijtihad). As stated earlier, the Shah, Dawid al-Zahirl 
and Ibn Jarlr al-Tabarl disallow it. The preferable opinion, according to 
al-Ámidl, is that та“ is valid on questions based on ijtihad and analogical 
deductions. It is permissible rationally and also took place practically 
in the past. The exponents argue as follows: 


Rationally speaking, a large number of people may agree, in 
practical life, on baseless questions and rulings not supported by posi- 
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tive or speculative evidence. Ijma‘ therefore must take place for stronger 
reason on obvious speculative questions. This is not denied by reason. 


Historically, the Companions agreed on the caliphate of Abü 
Bakr on the basis of individual interpretation and personal opinion. 
The well-known remark made on this occasion is as follows: “The Pro- 
phet was satisfied with him for our religion; should we not be satisfied with 
him for our wordly affairs?" The Prophet selected him as a leader in 
prayer іп the mosque in his own place. The Companions elected him as 
a caliph (a political leader) by drawing an analogy with his selection by the 
Prophet as a leader in prayer (religious affairs). Besides, the Companions 
exercised ijtihad in fighting with the tribes who refused to pay zakat, and 
finally agreed on the decision of Abü Bakr. On this occasion Abü Bakr 
reportedly contended that he would not split up the injunctions which 
God combined together, i.e. prayer and zakát. They also agreed on un- 
lawfulness of the fat of pig by drawing an analogy with its meat. Simi- 
larly, they agreed on disusing the oil of seasame (shiraj) and liquid juice 
of fresh ripe dates (al-dibs al-sayyal) if a mouse falls in them and dies 
therein. They derived this rule on the basis of analogy with the accepted 
rule of disusing the ordinary oil when a mouse falls in it. The hadd 
punishment for drinking was also determined on the basis of analogy. 
Moreover, the compensation for hunting a prey, the amount of fine in case 
one commits a sin during the kajj, the amount of subsidy to near relatives 
and the criterion of reliability of religious leaders (a'immah) and judges 
(qudat), were determined by analogy and individual judgement. These 
questions were later on approved by ijma.2* 


The opponents express their misgivings about the validity of ута 
on rules based on analogical deduction. Al-Amidi and others have 
replied to their doubts. We summarize below their deliberation: 


Q. The validity of giyás (analogy) was constantly denied by a group 
of scholars in every generation in the past. Hence no ijma‘ can be valid 
on analogical deduction. | 


A. It cannot be accepted that there was a disagreement on the 
validity of giyds in the early period of Islam. In fact, the disagreement 
on this question appeared in the later generations: By denying the validity 
of giyas they aimed at denying the validity of ўта on analogical deduction 
after disagreement on it. The ijmá* on analogical deduction corresponds 
to the ijmd on solitary traditions which has been generally recognized by 
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the scholars, despite their difference of opinion about the reliability of the 
solitary traditions themselves. Besides, if the opponents themselves accept 
the validity of ijmà' on analogical deduction, this would contradict their 
view about solitary traditions. 


Q. Analogy is a speculative matter. The intellectual faculties of 
people vary-from person to person in making acquaintance with it. And 
this usually makes it impossible for them to agree on the establishment of 
a rule. 


A. If the deriving of a rule by means of analogy becomes clear 
to all, and there is no inkling of partiality (may!) and evil desire (kawa) 
in exercising it, the intellectuals may agree on it, and this may be a motive 
to establish a rule on its basis. Although it is difficult for them to agree 
on the rule established on the basis of analogy at a definite period of time 
because of their diverse understandings and approach with respect to think- 
ing (nazar) and interpretation (ijtihad), yet it would not be difficult for them 
to agree on it during a long period of time (azminah mutafawilah). This 
corresponds to their agreement on adhering to a solitary tradition, inspite 
of the fact that its reliability is doubtful for various reasons. 


Q. ljmë is a decisive and definite authority. Those who reject 
it are condemned as impious and heretics. But rules established by ana- 


logy and individual interpretation are doubtful — an antithesis of ijmd*. 
How can the two be combined? 


A. This can be replied in a twofold way. In the first place, when 
the community has already accepted by general consensus the principle of 
establishing a rule on the basis of analogy, their consensus on the vali- 
dity of analogy outstrips their consensus on a certain rule derived by exer- 
cising analogy. This takes out the rule from being doubtful and specula- 
tive. Thus ijma‘, which is a decisive authority, is attributed to a decisive 
authority and not to a speculative one. There is no contradiction between 
the two. Secondly, the opponents themselves accept the validity of ijmd* 
on a solitary tradition. But the former is decisive while the latter is 
speculative, Their answer to this question is also an answer to their 
misgiving about ijma‘ on analogical deduction. ` 


Q. та" is an independent and infallible source of law, while 


analogy is an auxiliary and fallible source. An independent and in- . 


fallible source cannot be supported by a subsidiary and fallible one. 
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A. Analogy which is a supporting evidence to ijmë* is not sub- 
servient to ijma* but to the Qur'àn and Sunnah. Hence this does not 
constitute the case of supporting an independent source, i.e. ijmá* suppor- 
ted by its derivative (far‘iht). 


Q. It is already established by ijma that a jurist can differ with 
another jurist on a legal question. If ijmz* is reached on a rule derived on 
the basis of analogy or individua: interpretaion, the liberty of disagreement 
allowed by ijma* will be arrested. This is because disagreement is not 
allowed after inā has been established on a certain point. This is a 
sheer contradiction. 


A. Ijjmë allows to differ with the individual interpretation of 
the jurists, say of one or two persons, but never allows to differ with 
the interpretation or opinion of the community at large. Disagreement 
is allowed so long as ijmà' does not take place on a question.’ 


The apponent's contention that the instances cited from history 
were based on textual evidence is not correct. In some cases there might 
exist textual evidence; but there are many cases where no textual evidence 
is found. Rather, in such cases it has been expressly stated that they were 
settled by the exercise of analogy between parallel cases. It is evident 
that if there had existed a clear textual evidence, no one would have resor- 
ted to analogy, thus setting aside a clear evidence.2* 


Concluding, al-AmidI observes that it is finally established that 
ўта" is allowed or points based on analogy or other speculative evidence. 
If a speculative evidence on a certain question comes to light and the 
community decides the case accordingly, and it is also proved that there 
exists only one single evidence in the case, still that evidence cannot be 
accepted as the only valid evidence because of the possibility of some 
other evidence, too. But Abū ‘Abd Allah al-BasrI differs with him on 
this theory.26 


In the preceding paragraphs we have analysed the arguments, for 
and against, the supporting evidence of ўта. We think ijmd* does not 
take place by divine inspiration. It must be supported by some kind 
of evidence, decisive or speculative. In case the evidence is explicit and 
decisive, derived directly from the Qur'án or Sunnah, there is no need 
of ўта“ for such a question. In case the evidence is doubtful, it certainly 
requires the approval of ijmá'. However, the point of view that тй 
requires no evidence is untenable. 
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CHAPTER—X 


THE CONDITION OF TIME IN IJMA‘ 


In the previous chapter we have noted that questions based on 
personal opinion and individual interpretation require their confirmation 
by тй“ for the sake of certainty. Decisive questions based on clear tex- 
tual evidence are already certain. If ijmá' is at all reached on them, 
their certainty originally comes not from ijmá' but from the evidence. 
From this it follows that the questions mostly dealt with in ijma‘ are 
speculative. As such, there is a possibility, even after the unanimous con- 
sensus on such questions, of changing the opinion by a scholar who subs- 
cribed to the establishment of ijmd'. Suppose a scholar finds a fresh 
evidence on a certain question after its settlement by the total agreement 
of the scholars, and he.withdraws his opinion, naturally the question arises 
whether such an agreement on that point would be called am ijma‘ and 
whether it would continue to be operative even after disagreement. Or, 
thinking over a point upon which total agreement has been reached is fina- 
lly closed. That is to say, difference of opinion is allowed before the. total 
agreement is reached and not after it. This gave rise to the question 
of time-lag in ijma‘ after total agreement. The majority of scholars 
hold that ijmà' is final and operative as soon as the community at large 
agrees on a certain point. No change of mind is allowed after universal 
consensus. Some are of the view that lapse of time (ingirdd al-'agr), 
i.e. death of all scholars who participated in ijmá', is a necessary condi- 
tion for the validity of ijma‘. Others maintain that lapse of time is neces- 
sary for speculative questions and not for decisive ones. There are some 
other minor differences that we sha!l discuss in due course. 
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Let us start with the majority view that lapse of time is not neces- 
sary for the validity of ijma‘. The moment total agreement of the scholars 
or the iotal agreement of the community is reached, ijma‘ becomes final. 
This view is said to have been held by the majority of the followers of al- 
Shafi'l, Abū Hanlfan, and by most of the Asha‘irah and Muc'tazilah. 
We analyse their arguments as follows: 


First, it is contended that if the validity of ijma ıs conditioned by 
the lapse of time, ijmà* would not remain an authority by itself, but lapse 
of time would be an authority. Secondly, if ijma‘ is conditioned Бу the 
lapse of time, ijmà'* would never take place. This is because in the genera- 
tion of the Companions the Successors who are competent for ijtihad 
may differ with the Companions on a point on which ijma‘ was reached by 
them. And it is necessary for the establishment of ijmā that the Succes- 
sors who are competent should agree with the Companions on the point in 
dispute. Similarly, in the generation of the Successors if ijmá' is arrived 
at on a certain point, the scholars of the next generation, i.e. the followers 
of the Successors, may disagree with the Successors on the point decided 
by ijma in their generation. Thus the scholars of one generation would 
differ with the scholars of another generation by interpenetration of gene- 
rations. And this process would go on ad infinitum. As such, the establish- 
‘ment of ijmà' would be impossible in any generation. Thirdly, ijmë 
is an authority like the nass (text) of the Qur’an and the Sunnah. 
The rule established by ута is similar to the rule of law established by 
textual evidence. There is avowedly no condition of time for a textual 
evidence. Similarly, there should be no condition for ijmá', too. Four- 
thly, the Qur’anic verses and the traditions of the Prophet which justify 
the authority of ijma* do not stipulate any condition of time for its validty. 
Fifthly, Successors, like Sa'id b. al-Musiyyb, Ibrahim al-Nakha'i, and 
al-Basrl used to give their opinion on legal issues, and occasionally differed 
with the Companions, If the condition of the lapse of time were necessary, 
the ijma of the Companions would never be reached on any point. Fur- 
thermore, in the later days of the Companions when Anas b. Malik was 
alive, the Successors used to argue from the consensus of the Companions. 
The validity of their reasoning on the basis of ijma‘ was not conditioned by 
the death of the surviving Companions towards the end of their genera- 
tion. This clearly shows that lapse of time was not a necessary condition 
for ijmà' in the day of the Successors. | Sixthly, what actually constitute. 
the authority is the universal agreement and not the death of the schciars 
or tke extinction of generation. The moment the scholars agree, th^ir 
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agreement emerges as an authority long before their death. Their death 
would no more augment the authority of іта“. Seventhly, suppose it is 
established by universal consensus that ijmá' is valid if the whole genera- 
tion passes way, then the authority lies either in the total agreement or in 
the lapse of time or in both. The second alternative is not permissible, 
otherwise lapse of time will be an authority instead of the agreement. And 
this is impossible. The third is also not possible, otherwise their death 
will be a cause for making their opinions an authority. But:death, it 
is remarkable, is not a necessary condition of the authority of the Prophet's 
opinion, how can it be a condition for та? In view of these argu- 
ments lapse of time is not a necessary condition for ijma'. Difference of 
opinion on a point at issue is allowed during the course of discussion 
which may extend to any length of time. As soon as the scholars in a 
particular generation agree universally, which may be in a moment or in 
a full generation, ijmd* will be final, and no scholar is allowed to change 
his mind henceforth. The lapse of time, according to some, means the time 
involved in thinking, discussing, and studying the problem, and accord- 
ing to others, lapse of the whole generation or death of all the scholars 
present at the time of the occurrence.! Further, silence over a point at 
issue will not be taken as consent during the course of discussion. But 
when discussion is finished, and the matter is finally settled, silence then 
will be considered consent. No fresh opinion is worth consideration 
after total agreement has been reached.? 


Another point of view says that lapse of time is a necessary 
condition for the validity. of ijma‘. So long as any single scholar of 
the participants іп ijmd is alive, ijmá' will not be materialized. During 
the lifetime of the scholars who contributed to the ijmā‘ on a certain point 
there is always a comprehension that any of them may change his 
mind. Jjmà' materializes only after the death of all the scholars, or after 
the extinction of the whole generation if the masses are involved in it. 
Ahmad b. Hanbal (d. 241 A.H.), Abü Bakr b. Fawrak (d. 406 A.H.) and 
Sulaym а1-Ка21 (d. 447 А.Н.) are said to have held this view. This is also 
attributed to al-Shafit3. The condition of lapse of time has been imposed, 
according to Ibn Hanbal and his followers, with a viet that the scholars 
may have a margin to withdraw their opinion after agreement. It does 
not aim at including the scholars of the following generation in the ijma 
of the previous generation. If the scholars of a generation agree on a cer- 
tain point, and they pass away with no change of mind, ijmā' would then 
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be final, though their agreement is controverted by the scholars of the 
following generation who live in their own time by interpenetration of 
the generations. Another advantage of this condition is that a dissenter 
may not be acquainted with the establishment of ўта‘. This is because 
so long as disagreement exists it cannot be finally decided that ¿jma has 
taken place. Mere agreement of the scholars does not constitute та. 
In fact, it remains suspended until the exitnction of their generation. 
When all of them pass away, the disagreement of the next generation will 
not be taken into consideration. Rather the opinion of a dissenter 
will now be regarded as a violation of ijma‘ after lapse of the generation. 
But this theory, it should be noted, seems to conflict with the theory of 
total agreement. One cannot conceive of ijmà', even after lapse of time, 
in the presence of dissenting minority. How can the disagreement which 
is considered at the time of ijma' be ignored after the death of the people 
of ijma'? Some hold that the purpose of this condition is to allow the 
scholars to withdraw their opinion before the extinction of their generation, 
and to include in the ijma* the scholars of the following generation which 
is emerging. But this does not permit the inclusion of the scholars of the 
third generation; otherwise ijma will never be established.* 


The exponents of the theory of lapse of time substantiate their 
point of view on the basis of the Qur'àn, the practice of the early Muslims 
and reason. Adducing the Qur’anic verse 2:143 they contend that the 
agreement of an existing generation is an authority over the subsequent 
generation because the former are at liberty to withdraw their opinion 
during their lifetime. Those who maintain that the scholars of an existing 
generation have no choice to withdraw their opinion after the establish- 
ment of ijma, tend to make their ijma' an authority over themselves, 
(i.e. the scholars of the same generation), and not over others. The Qur’ar, 
on the contrary, makes it binding on the subsequent peneretion, and 
not on themselves. Further, there is an evidence which shows that the 
Companions disagreed after their complete agreement on a given question. 
On the question of the sale of salve-mother “All is reported to have 
disagreed with ‘Umar later on, although initially he agreed with him. 
*Abldah al-Salman! (d. 72 A.H.), an eminent Successor, reportedly re- 
marked about his disagreement, “Your agreement with he community 
(Jamarah) is dearer to us than your personal opinion alone." This shows 
that ijmz' of the Companions was reached on ‘Umar’s opinion, but ‘All 
withdrew his opinion subsequently. Again, ‘Umar opposed the agreed 
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practice of equal distribution of booty prevalent during the caliphate of Abū 
Bakr. Besides, he reportedly fixed eighty lashes as kadd punishment for 
drinking instead of forty lashes practised during the time of Abū Bakr. 
All these instances prove that lapse of time is an essential condition for the 
validity ofʻijmā. If this condition is waived, there is no possibility of es- 
tablishing an ijma@ because scholars can withdraw their opinion at any 
moment after agreement has been reached.5 


The condition of lapse of time is also substantiated rationally. 
It is argued that ijma* is sometimes reached on a point disputed among 
the scholars for their diverse interpretations. Scholars are free to change 
their opinion after their agreement. If this liberty is curtailed, the scho- 
lars will not put forward their opinions. This would ultimately arrest 
freedom of thinking in law. Moreover, an opinion becomes mature and 
crystallized after deep and repeated consideration for which sufficient 
time is required. This is also supported by the Qur'anic verse 11:27 which 
condemns immature judgement. Secondly, if the disagreement of a jurist 
is not taken into consideration during his lifetime when ijmã is reached, 
his opinion will be nullified after his death. This is because after his 
death the scholars who survive him will give their opinion. His opinion 
will thus be neglected. This contradicts the theory of total ijmz*. Thirdly, 
the agreement of the community is not superior to the opinion of the Pro- 
phet. His opinion becomes final after his death (probably because he chan- 
ges it in his lifetime with the change of conditions or by the revelation). 
Fourthly, the scholars who agreed on a certain point might recollect any 
tradition of the Prophet which ran counter to their іла. Now if they 
withdraw their opinion, the previous ijmá* will be considered erroneous. 
In case they do not change their point of view, this will be taken as their 
insistence on error. Lapse of time, therefore, is the only way out of this 
impasse. 6 

А-А тії refutes these arguments severally as follows: 


Itis only by implication that verse 2:143 indicetes that the agreement 
of the existing generation is an authority over themselves. But this 
cannot be proved on the basis of the verse in question, Moreover, the exis- 
ting generation in more liable to apply their agreement to the themselves 
than to others. The Qur'an no doubt indicates that this community will 
be called to bear witness to other communities. The community is thus 
particularized for this purpose. But according to the principle of parti- 
cularization the inferior is included in the superior. Therefore, the bear- 


140 THE DOCTRINE OF UMA‘ IN ISLAM 


ing of witness would logically apply to the existing generation before it 
applies to the subsequent one. As such, the agreement of the existing 
generation of the community will be binding on themselves. Further- 
more, the acknowledgement of a person is at times accepted in his own 
favour, though his witness to others is rejected. Above all,' this commu- 
nity will bear witness to other communities on the day of judgement 
after getting information from the prophets of respective communities. 
Therefore, the verse in question constitutes no evidence for the theory of 
lapse of time. 


As regards the historical evidence adduced in support of lapse 
of time it should be noted that by his statement “АП did not mean the 
agreement of the whole community. Had it been so, he would have said, 
‘My opinion and the opinion of the community coincided’, instead of 
saying, ‘My opinion and the opinion of ‘Umar coincided.’ ^ Moreover, 
Jàbir b. *Abd Allàh is reported to have held the opinion during the cali- 
phate of ‘Umar that the sale of slave-mother was permissible. This shows 
that there was disagreement on this question during the caliphate of “Umar, 
and unanimous agreement was not reached on it. Also the remarks of al- 
Salman! do not prove the theory of lapse of time. This is because by 
these remarks he might have meant that his (‘All’s) opinion during the 
period when the community was characterized by unity, integrity and 
obedience to the ruler was dearer to him than his opinion during the period 
when perversion and dessension prevailed. By this he might have in- 
tended to save “АП from any possible accusation of disobedience to Abi 
Bakr and ‘Umar. This is on the supposition that “АП changed his opinion 
after the establishment of ijma on the prohibition of the sale of slave- 
mother. But this is already disputed. Besides, ‘All might have believed 
in the theory of lapse of time in та“. 


As for the deviation of ‘Umar from the established practice of 
equal distribution of booty during the caliphate of Abū Bakr, it is not 
correct to say that ‘Umar changed his opinion after ijmá' was reached on 
the point in question. Actually, he differed with Abi Bakr on this 
question from the very beginning during the lattre’s regime. Addressing 
Abii Bakr he is said to have remarked: ‘Do you make a person who strives 
in the way of God by his life and property equal to a person who enters 
the fold of Islam unwillingly.” Abd Bakr is reported to have replied: 
“They worked for God, and their reward lies on Him in the next world. 
But in this world everyone should be provided according to his needs”. 


———————————— aa 
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There is no evidence to show that ‘Umar had withdrawn his opinoin and 
finally agreed with Abi Bakr. He apportioned the spoils of war among 
the people on the basis of merit according to their work and service to 
Islam and not equally as Abū Bakr had done. He persistently followed 
his point of view because he held it originally during the caliphate of 
Abi Bakr. 


As regards their contention that ‘Umar prescribed eighty lashes as 
punishment for drinking, it'may be noted hat in this case he violated the 
ijma* by silance, as he was one of those who kept silent on this question 
during the caliphate of Abū Bakr. And lapse of time is permissible in 
tacit ijma*. 


The rational arguments advanced by them are not sound. In the 
first place, change of opinion is permissible in case total agreement is not 
reached on a certain rule and that is still speculative. A speculative rule 
can be changed by another speculative rule. But when a rule becomes 
decisive and definite by the establishment of ijma‘, no one is allowed to 
change his opinion and dissent from the unanimous agreement. It should 
be noted that a definite point cannot be changed by a speculative point. 
Change of mind, therefore, is allowed only prior to the establishment of 
unanimous agreement. 


Secondly, there is a difference of opinion amongst the jurists on the 
question of the establishment of ijma after the death of a dissenting 
scholar. Some are of the view that ijma* is valid after the death of a 
dissenter; others maintain that ijma cannot be reached after the death о! 
a dissenter because his opinion will be taken into consideration in та“ 
And after his death there is no possibility of his agreement with other 
scholars. The rest of the scholars who survived him do not constitute the 
totality of the community with respect to the question in dispute. Besides, 
the opinion of the scholar who passes away is not mullified after his death. 
It is as standing as it was during his lifetime. 


Thirdly, the opinion of the Prophet is not established finally before 
his death because there is a possibility of its abrogation by fresh revelation 
during his lifetime. But it should be noted that the abrogation of a rule of 
law revealed to the Prophet is brought about by divine revelation which is 
decisive. A decisive rule no doubt can be repealed by another decisive 
rule. But ijmá* which is decisive cannot be changed by an individual opi- 
nion which is speculative. 
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Fourthly, the presumption that a scholar might recollect a tradi- 
tion of the Prophet that escaped his notice at the time of agreement 
is baseless. God protects the community from reaching an argeement 
against the Prophetic tradition. If unanimous agreement takes place on 
a certain question, one should rest assured that there would be no contra- 
dictory tradition from the Prophet on the question already agreed upon, 
or God would protect the narrator of the tradition from forgetfulness at 
the time of the establishment of agreement. "Therefore, the question of 
making a decision against ijma on the basis of a contradictory tradition 
does not arise.? 


Al-Amid! himself is of the view that lapse of time is not a necessary 
condition for the validity of ijma* if the unanimous agreement of scholars 
takes place expressly by word or deed or by both in their generation. 
These scholars constitute the totality of the community in their generation 
with respect to the point on which ijma* was reached. Their agreement 
is infallible in their day. No lapse of time is necessary for its validity. 
But lapse of time is necessary if ijma is established by silence. This is 
becausc sufficient time is required for the scholars who kept silent over a 
disputed point for consideration. Silence over a question does not neces- 
sarily indicate the assent or dissent of the scholars. Hence the death 
of scholars is necessary in tacit та. Al-Amidi describes this as the 
preferable and generally accepted opinion.® 


We find a full-dress discussion of this problem in *Abd al-Malik 
al-Juwayn! (d. 478 A.H.). He analyses the arguments in favour of lapse 
of time and generation and refutes them. He, then, presents his own 
point of view. The argument for lapse of generation is summed up as 
fllows: Jjmd* is not considered valid so long as a single scholar out of those 
who contributed to ijmd survives. But it is not necessary that the scholars 
of the subsequent generation who join the previous generation should 
pass away. If the extinction of these fresh scholars too is stipulated, the 
idea of lapse of generation becomes absurd. Lapse of time and genera- 
tion is essential to ijmá* so that the scholars of the existing generation may 
not withdraw their opinion dnd thus тай is completely established. 
If the condition of lapse of generation is fulfilled, the тайа is complete. 
Suppose {ће scholars of a generation are agreed on a question, and a 
roof falls on them shortly after their agreement, or all of them die of some 
epidemic, ijmá* would be considered to be finally established because of the 
fulfilment of the condition of lapse of generation. 
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Al-Juwayni partly differs from the jurists on this point. He thinks 
lapse of time or generation is not essential to the validity of ijma in all 
circumstances. He divides ijmá* into definite (magti*) and speculative 
(magnün). Dennite іјта* is based on a clear evidence. Sometimes the 
evidence is not clear but the scholars confirm it by their agreement. This 
makes an ijmá* definite. Lapse of time or generation is not required for 
the validity of this type of ijmá*. Here evidence carries more weight 
than agreement. Suppose the ijmd' in a certain case is definite, but the 
evidence is not known, it would be considered that the scholars who agreed 
must have had some evidence which was not known to the subsequent 
generation. Besides, it is unusual that scholars agree on a point without 
an evidence. Hence lapse of time is not an essential condition for definite 
йтй'. As regards speculative іта“, lapse of time is indispensible for its 
validity. If the scholars agree on a disputed point, and they consider it 
uncertain for want of evidence, their agreement is not valid unless sufficient 
time passes away. Lapse of time is necessary for this kind of ijma 
for the sake of deep thinking and mature judgement. Hence it is not cor- 
rect to say that ijmd* is established if the scholars die shortly after their 
agreement. How can ijmá* be valid when the scholars could not find 
considerable time for consideration? It is important to note that several 
aspects of a point on which ijmā was established remain hidden. If 
sufficient time is not allowed to think over it. various aspects of it would 
not come to light. In fact, lapse of time redeems the lack of evidence for 
the point agreed upon. Further, al-Juwaynl maintains that it is not 
necessary for the validity of ijmā that all the scholars of a generation 
should die. Such a condition is meaningless. Only lapse of time suffi- 
cient for consideration would serve the purpose.!9 Lapse of the whole 
generation is stipulated so that the scholars of that generation who parti- 
cipated in ijma may withdraw their opinion. If they do not change 
their mind and pass away, ijma‘ would be finally established. But al- 
Juwaynl! does not agree with this view because there is every possibility 
that some scholar may withdraw his opin;on in the long duration closing 
with the extinction of the whole generation. Jjmá* would thus never take 
place on any question. Therefore, he holds the opinion that it is worth 
while to allow sufficient margin for consideration even after the establish- 
ment of total agreement, but not necessarily the death of scholars. 


Another point of view is that lapse of time is a necessary condi- 
tion for (ће ijma* by silence. Al-Juwaynl does not agree with this view. 
He thinks silence over a speculative point cannot be taken as ijmá*, because 
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whenever the scholars express their consent, ijmā would be uncertain if 
they have no definite evidence. Hence tacit or explicit evidence has no 
relevance to the lapse of time. What is important is that a question on 
which тай is reached must be speculative, having no decisive evidence. 
In such cases, lapse of time is, of course, an indispensible condition. 
Questions supported by a decisive evidence do not require laspe of time 
for ijma'.11 


Arguing in favour of unconditional ijma al-Bukhari, the com- 
mentator of al-Bazdawi, remarks that the authority which justifies та 
imposes no such condition as that of lapse of time for its validity. More- 
over,.the imposition of a condition not originally required by the sanc- 
tioning authority amounts to abrogating ijma‘. Besides, it is already 
established that truth does not go beyond ijma‘. The infallibility of ijmà' 
is in fact a grace from God and it is not based on rational grounds. Had 
it been grounded in reason, it would not have been confined to this commu- 
nity alone. As such, truth is proved by ijma‘ per se without lapse of time. 
This is because if truth depends on lapse of time, the community may possi- 
bily agree on an error by its unanimous agreement on a certain point be- 
fore lapse of time. But this is impossible as already proved. The con- 
tention of the opponents that no question is settled before the lapse of time 
is baseless. It should be noted that the time of consideration is already 
provided before their unanimous agreement.  /jmá* takes place when the 
community definitely agrees on a certain point and then the scholars ex- 
press clearly that they believe in the point already settled by consensus of 
the community. Hence there is no need of the condition of lapse of time. 


Al-Bukhari expounds the orthodox view about the lapse of time 
as presented by al-Bazdawi. When it is accepted, he says, that the truth 
is established by agreement per se with no condition of time, then no 
scholar would be allowed to withdraw his opinion after agreement of the 
community. He then refers to al-Shafi‘ who holds that a scholar can with- 
draw his opinion after unanimous agreement of the community. Jjmda is 
not valid, al-Shafil argues, if total agreement is not found in the beginning 
just before its establishment. Similarly, ` is not valid if total agreement 
is not found in the sequel when ijma‘ ‘s in operation (ff hal al-baqd'). 
Total agreement is a necessary condition in the beginning and during the 
period of its centinuity. This is possible only when all the scholars pass 
away. Ijma stands on the charismatic character of the community. 
In case a certain scholar changes his mind after the total agreement of 
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scholars, the community would lose its charismatic character and would 
not be entitled to the grace of God. Hence ijma would not be an autho- 
rity before the lapse of generation. But it would be settled after the death 
of the scholars. This shows that ijmá' takes place after the agreement 
of the community, but it operates and becomes an authority after the 
lapse of generation. 


To these arguments al-Bukhari replies that no scholar is allowed to 
dissent from the unanimous agreement. The moment the community 
agrees on a certain point, it is as certain, settled, and final, as it becomes so 
after lapse of generation. The agreement of scholars shows that truth 
lies therein, and it operates as a decisive authority. Disagreement after 
its establishment amounts to the violation of a decisive authority like the 
Quran and Sunnah. The disagreement before ijma does not correspond 
to the disagreement after ijma* which renders it invalid. Before the 
establishment of ijmá* every scholar is allowed to follow his opinion, be- 
cause truth may lie in any opinion in the-absence of ута. Оп the contrary 
disagreement after ijmá* is the violation of та“. Such a disagreement 
shall be neglected. whether the generation lapses or not.!2 


There are some details about the theory of lapse of time. By 
‘this the advocates of this theory mean either (1) lapse of the whole gene- 
1ration, or (2) majority of the scholars, or (3) major part of a generation in 
1general, or (4) all the scholars of a generation. In the first case, both the 
1masses and scholars are taken into consideration; in the second case neither 
tthe masses nor the scholars exclusively, but both in part; in the third case 
oonly the masses; and in the fourth case only the scholars. Those who 
Ubclieve in one category do not believe in the other.!? 


A group of scholars holds the opinion that the condition of lapse of 
ttime is necessary for those questions which require time-lag, such as homi- 
ccide and marriage, because they are settled after deep consideration. 
"IThey cannot be compensated after a decision has been taken and enforced. 
AAnother view says that lapse of time is necessary in case the majority of the 
Participants іп ijma survives. But if the minority survives, ijmā' will be 
established in their lifetime before the lapse of the whole generation. 
ÆA ccording to this view, ijmá* takes place if the majority of the scholars 
poasses away.!4 А third view says that questions not involving destruction 
(airlaf) and deliberate annihilation (istihl@k) do not require lapse of time. 
This is the opinion of al-Mawardi. A fourth view says that lapse of time 
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is necessary in the case of the ijma* of the Companions, and not in the case 
of others. This is held by al-Tabarl.!5 


Abū ‘Ali al-Jubbà'i, an eminent Mu'tazili thinker and an advocate 
of this theory, contends that lapse of generation is a means to acquire 
the knowledge of ijmd'. An opinion spreads widely among the pcople 
during an extensive period of time when the whole generation passes away. 
If there is a person who dissents from the view agreed upon by the scholars 
can express his opinion before his death. Al-Başrī refutes this line of 
argument. He remarks that either lapse of generation is the only means 
to acquire the knowledge of ijma or there are other means, too. The 
former is not correct because one can get information about ijma* cither 
by hearing directly from each and every scholar or by asking some of them 
directly and getting information indirectly about others. The latter is also 
not sound because the spreading of an opinion widely among the people, 
of course, depends on a long period of time, but not indeed on the 
lapse of the whole generation. If it depends on the annihilation of a 
generation, people may differ among themselves on this point as they differ 
on the question of ijmá* by silence. !6 


In the preceding paragraphs we have noted the diffcrence of opinion 
on the theory of' lapse of time. We have seen that the majority of the 
scholars allow disagreement prior to the establishment of тй and not 
after it. According to the orthodox view, ijmàá' takes place as soon as 
total agreement is found. Others impose the time-eondition to allow the 
scholars to rethink the point agreed upon. We are of the view that both 
groups have gone to extremes. It is not correct to say that thinking over 
a problem after the establishment of ijmá* is not allowed. And the pro- 
position that ijmd* is finally settled after the lapse of the whole generation 
is also not sound. The middle way would be that a time-lag is of course 
necessary after the establishment of ijma‘. For this purpose a time-limit 
is to be defined after which no one should be allowed to differ. But since 
ijmā is an informal phenomenon, having no organized machinery, it seems 
to bc diflicult to observe such formalities. 
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CHAPTER— ХІ 


THE VALUE OF IJMA‘ AND ITS ABROGATION 


ап previous chapter, we have shown that ijmid* is an autonomous 
authori, though it requires a supporting evidence from the Qur'àn or 
the Sunnah. The classical theory indicates that ijmā is always based on 
an evidence, whether known or unknown. It never lacks it. There 
is prima facie a contradiction between the statements that ijmā is 
an independent authority, and that it requires a supporting evideuce. 
Either ijma or the evidence on which is stands is an independent 
authority, not both at the same time. The question has been dealt with 
in greater detail by the classical jurists as we have shown in Chapter IX. 
This gave rise to a controversy over determining the value of іт 
whether it is a decisive (gaf*i) authority or a speculative (гапи!) one, and 
that in case it is a decisive authority, whether or not it can abrogate a rule 
and be abrogated. There is again, like many other problems, a difference 
of opinion among the scholars on these questions, as we shall see in the 
following paragraphs. 


As ijma derives its sanction from the Qur’an and the Sunnah, 
it is generally considered to be a decisive (gaf‘i) authority. Explaining 
its value al-Bazdawi remarks that ijmā establishes a rule of law 
with certainty. In other words, a speculative rule or a moot point be- 
comes definite and certain by means of the approval of ijma*. There 
remains no room for doubt, debate, and disagreement when it is confirmed 
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by it. The dissenting opinion is then neglected. Hence Muslims re- 
cognized it as a decisive authority (hujjah maqtü° bihà). Jurists, like al- 
Sayrafi, Ibn Barhàn, al-Dabüsi, and al-Sarakhsi, hold the same view.! 


Generally speaking, ijmda* necessitates action and cer ain knowledge. 
It stands parallel to a Qur'ànic verse or mutawatir tradition in respect of 
certainty. The various categories of ijma have been determined on the 
basis of its transmission. The most effective of them is the ijmda* of the 
Companions transmitted by themselves by verbal expression. It corres- 
ponds to a Qur'ànic verse and a mutawátir tradition. This is a decisive 
ijmd* in its true sense. The second category is the ijmd‘ of the Companions 
transmitted in part by verbal expression and in part by silence, i.e. somc 
Companions expressed their consent verbally and others kept silent. This 
is below the first category. The third category is the ijma‘ of the Succes- 
sors on questions not disputed among the Companions. This is like 
а mashhür tradition. The last category is the та“ of subsequest genera- 
tions on questions already disputed among the previous generations. This 
is like a solitary tradition which entails action and not certain know- 
ledge. It is, however, superior to a rule derived on the basis of analogy. 
The first category of ijmá* entails both certain knowledge and action. 
Others entail only action. Another point of view is that all forms of 
ijmà' entail action and not certain knowledge. The first category of 
ijma is illustrated by the agreement of the Companions on essentials of 
Islam, such as belief in tne Qur'àn being the word of God, and in the 
obligatory prayers, etc. The example of other forms of ijmë is found in 
the following statement of *Abidah al-Salmàni, (d. 72 A.H.), "The Corz- 
panions of the Prophet never agreed on any question as they agreed 
on offering four raka‘at of snpererogatory prayer regularly be- 
forenoon prayer, on saying dawn prayer in congregation in the light 
of dawn, on unlawfulness of marrying wife's sister during her (wife's) wait- 
ing period, and on paying the dower after consummation of marriage." 
Ibn Mas'üd, in one of his statements, refers to the ijma‘ of the Companions 
on pronouncing four takbirs (i.e. Allah is most great) in a funeral prayer.? 


Some jurists: have exaggerated the value of іјтӣ* so much so that 
they consider it prior to the Qur'an and Sunnah. In favour of this view it 
is argued that both the Qur'àn and Sunnah are liable to abrogation and 
interpretation. But ijmd* is infallible and decisive. There is no room for 
doubt if a rule is supported by ijmá'. It is also prior to qiyds (analogy) 
because the latter is sometimes liable to fallacy. It is worthy of remark 
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that the ijma which is considered prior to the Qur'àn and Sunnah is the 
kind which is decisive (gaf'I), verbal (lafzt), visible or tangible (musháhad), 
or reported by tawátur. As regards speculative та, the Qur'ān and 
Sunnah are prior to it.3 Supporting this viewpoint al-IgfahànI remarks 
that ima is superior to all sources of law (adillah) and no authority can be 
basically compared with it. He ascribes this view to a large number of 
scholars.* 


Another group of scholars, including al-Ràz] and al-Amidi, main- 
tain that ijma is a speculative (галтї) authority, and not decisive, as 
generally understood. Thcir contention is, as discussed in previous 
chapters, that ijmà' is established on questions based on analogy or 
solitary traditions which entail uncertainty. A third view is that if ijma 
is established by unanimous agreement of competent scholars, it is deci- 
sive. In case it is preceded by disagreement, such as ijmá* by silence, or 
the dissenters are in a mirority, it is then speculative (probable).5 


If the ijma on a certain point is found contradictory to a clear 
text, the text would be taken as abrogated or interpreted, because a de- 
cisive ijmd* is not liable to abrogation or interpretation. The йт of 
the Companions shall be preferred to that of the Successors, because the 
former are superior to the latter. The universal ijmd* takes precedence 
over the ijmá* which runs counter to universality. The ijma reached 
in a generation which totally passed away, and the one not proceded by 
disagreement, are prior to other forms of ijmá*.6 


l 


The ijmá' transmitted by a solitary report is speculative (галл! or 
probable). There is a controversy over the validity of such ап ijmd*. 
It is allowed by the Hanablls and a group of the Shàáfi'T and HanaflI jurists. 
Some of the Hanafls and SháfiTs like al-Ghazàll reject such a form of 
ijmd,. There is, however, a general agreement on the fact that what is 
established by an isolated report is speculative (probable) in respect of 
transmission (sanad), but it may be decisive in respect of its text. 


The supporters of this view argue from the tradition of Prophet 
which says: “Ме decide on the basis of what is obvious (al-záhir), and God 
has control over secrets.” The definite particle al prefixed to the zahir 
(obvious) denotes generality of meaning which covers the ijma* transmit- 
ted by a solitary report. This sort of ijmd* is probably and obviously 
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valid. Further, this can also be established analogically. A solitary 
report about the existence of іта“ on a certain question entails probability. 
It is an authority equally valid like a solitary tradition of the Prophet 
which also entails probability. 


The opponents contend that і/та", like analogy and solitary tradi- 
tion, is a recognized principle of jurispredence. But neither any positive 
consensus nor any definite textual evidence from the Qur'àn os the Sunnah 
shows that such a type of ijmá' is an authority. Other additional obi- 
vious evidences (zawahir) cannot be employed in fundamentals (ugül). 
though they may be used in subsidiary cases (furit). That such a kind of 
ijmá* is an authority or not in fact depends on its value. Those who 
regard ijma‘ as a decisive authority believe that a solitary report cannot 
heuseful in transmitting ijmá'. But those who regard it as a speculative 
authority believe that the ijmáà' transmitted by solitary report is a valid ` 
authority.? 


Some Shafi'l jurists raise the objection that the ijmá' transmitted 
through an isolated report cannot entail action because the former is a 
decisive authority while the latter is a probable and speculative authority. 
To this it is replied that a decisive ijmá' is not established by a solitary re- 
port. The ijmà' established on its basis is probable and speculative.* 


ш 


Rejection of ijma‘ amounts to heresy because it is a decisive autho- 
rity like the Qur'àn and the Sunnah. The denial of this doctrine, says al- 
Bazdawl, in principle ( fi'l-agl), i.e. as a source of law and an autonomous 
valid authority, is disbelief.9 But there is a difference of opinion on the 
rejection of ijmáà* established on a particular question based on speculative 
evidence. There is a general agreement of the jurists on the point that 
rejection of speculative (халл!) ijma', such as ijmà' by silence, or the one 
transmitted through a solitary report, is not disbelief. Besides, some 
Mu'tazili scholars do not regard the rejection of even decisive (qaf'I) ijmàa', 
such as the ijmà' of the Companions, as disbelief. The reason is that 
ўта“ in their opinion is a speculative and uncertain (zanni) authority. 
The majority of the jurists maintain that rejection of the іта“, which 
involves questions that are known both to the masses and to the scholars, 
is disbelief. The following may be mentioned as an example: the number 
of obligatory prayers, the number of their raka'at, the kajj pilgrimage 
fasting during Ramadan, unlawfulness of adultery, drinking, theft, and 
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usury. But rejection of the ijma‘, which involves questions exclusively 
known to the scholars, is not disbelief. Some of them are: unlawfulness 
of combination of a woman and her aunt in marriage, invalidity of hajj 
by having sexual intercourse before staying at ‘Arafat, giving one- 
sixth of the property to the grandmother of the deceased, excluding uterine 
brother from inheritance in the presence of grandfather, and excluding a 
person who killed his relative from inheritance. A man who rejects ijmd 
on such questions is not a disbeliever, but will be considered a heretic. 
Likewise, a person who interprets a religious question which is open to 
interpretation (ijtihad) will not be called a disbeliever.1° Rejection of 
ijmã on questions not related to religion, such as the existence of Baghdad, 
is not disbelief.! ! 


The various points of view on this question are summed up as 
follows:— 


1. Rejection of speculative (maznün) ijmà' is not disbelief. This 
view is unanimously held by the scholars. 


2. Rejection of decisive ijmda‘ is disbelief according to one point 
of view. 


3. It is not disbelief according to another point of view. 


4. Rejection of ijmá' on essentials of Islam known to all of neces- 
sity is disbelief. This opinion is unanimously held by the scholars. 


5. Rejection of ijmà' on points of detail or on questions other 
than fundamentals of Islam is disputed. It is disbelief according to some, 
and not disbelief according to others. The correct view is that such 
a type of ijmà' is not disbelief.!2 


Al-Juwayni and al-Ghazàli vehemantly criticize the orthodox view 
about the rejection of ijmá'. They are of opinion that one should be very 
scruplous in excommunicating a Muslim because the matter is not so 
easy as generally understood.!3 Further, al-Ghazali observes that 
violation of a rule of law based on ijmá' is not disbelief, for there is a 
great deal of controversy over the doctrine of ijmá' among Muslims. 
When the jurists excommunicate a Muslim who violates ijma‘, by this 
they mean the ijmā' supported by an indubitable authority (as! magfü' 
ЫМ) which may be a Qur'ànic text or a :mutawdtir tradition (a tradition 
which has been transmitted constantly by a large number of people).!* 


IJMA‘ AND ITS ABROGATION 153 
IV 


We may now discuss the problem of the abrogation of іта“. 
According to the classical theory, any rule established by та“, can neither 
be abrogated by the Qur'ànic injunction, or the Sunnah, or subsequent 
ijmà', nor can it abrogatc any rule based on them.!5 In opposition to 
the orthodox view, al-Bazdawi maintains. that a previous ijmā‘ can be 
abrogated by a subsequent ijmà' in the same or next generation.!6 We 
analyse presently the arguments in favour of the orthodox viewpoint. 


In his al-Risalah, al-Shàáfi'i has discussed the question of abrogation 
in greater detail. According to him, over against the classical 
theory, a Qur'ànic rule can be abrogated only by another Qur'ànic rule, 
and the Sunnah by the Sunnah, and not the Qur'an by the Sunnah and vice 
verse. But he does not talk of the abrogated of ijma‘. The chapter 
captioned, “The abrogating and the abrogated (prescripts) which are indi- 
cated by the Sunnah and ijmà"'", implies that ijmá', in his opinion, indi- 
cates the rules abrogated by the Qur'àn or the Sunnah. Ijma‘ does not 
abrogate a previous ijmd'. Al-Shafi‘l, however, is not clear on this 
point.!? This shows that the notion of the abrogation of ijma‘ might have 
emerged in the post-Shafi'I period when the principles of law were formu- 
lated and finalized. 


We may take ир the theory that ijmd‘ cannot be abrogated by the 
Qur'an, the Sunnah, or ijma‘. The argument is that the ijma‘ reached 
on a certain question after the lifetime of the Prophet will be abrogated 
by the explicit text (nass) of the Qur'an, Sunnah, ijma*, or qiyās. If it is 
repealed by the text of the Qur'àn or the Sunnah, that must have existed 
during the time of the Prophet preceding the establishment of ijma‘. And 
it is impossible that a explicit revealed text may come into being after the 
death of the Prophet. It is an established fact that the explicit revealed 
text (nass) precedes ijma‘. Now if ijmà' runs contrary to the 
revealed text, such an ijma‘ would be erroneous. But ijmā‘ of the com- 
munity can never be erroneous. Hence it cannot be abrogated by the 
Qur'àn or the Sunnah. Similarly, it cannot be repealed by a subsequent 
ўта“ because the latter is either based on an evidence contrary to the 
evidence of the former or it has no evidence. If the subsequent іта“ 
is not based on an evidence, it would be erroneous. But that is impos- 
sible. lf it is based on some evidence, that evidence wuuid either be a 
text of the Qur'àn or the Sunnah, or it wouldbe an analogy. The evidence 


` 
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cannot be a text of the Qur'àn or the Sunnah because it precedes іта. 
Now if ijmd* contradicts the text, it is impossible. The evidence cannot 
be an analogy because it requires an original basis. The original basis 
would again be a clear injunction from the Qur'àn or the Sunnah or that 
would be an ijmàá' or giyas (analogy). Іп the case of іна“, it again requires 
a supporting evidence from the Qur'àn or the Sunnah or analogical exten- 
sion. In both cases, an original basis is again required, and the reasoning 
goes on ad infinitum.. This contitutes a vicious circle. Hence the abroga- 
tion of ijmà' by any other authority is not allowed. ! 8 


Conversely, ijmà'* cannot abrogate any rule of law based on the 
Qur'àn, Sunnah, ўта", or giyas. It is contended that no one knows 
how long a divine injunction will remain good (valid) and when it will 
become evil (invalid) for the Muslims. The period of time of the validity 
and invalidity of the divine prescription is known to God alone. Hence 
the injunctions enunciated in the Qur'àn or the rules ordained by the 
Prophet could be repealed in his lifetime, and not by ijmá* after him. This 
view is agreed upon by the scholars in general. Further, no rule of law 
can be repealed by ijmá* during the time of the Prophet, for the ijma 
established in his time must have his approval. If he abrogates a rule 


expressly, his statement will count and not the ijmd*. Hence ijmd' in his 
time carries no value.!9 


Al-Amidi defends the orthodox view in a more logical way. Hc 
argues that a rule repealed by ijmá'* would be based cither on an explicit 
text (nass) or ўта" or qiyds. The annulment of a rule based on a 
text by ijmá* is impossible. The reason is that ijmá* must be supported by 
an evidence. In case it is not supported by an evidence, it is erroneous. 
If it has an evidence, that evidence must be either a text (nass) or 
qiyās. If it is a text, the rule is actually repealed by that text and not by 
ўта. Suppose that ijmá* at all repeals a rule it repeals in the sense that it 
shows the rule which actually abrogates. If ijma* repeals a rule based on 
a previous іта", the subsequent ijmà' is valid, for contradiction between 
the two cases of ijma' on the same question is not allowed. If the ruele is 
based on qiyds, then it would be seen whether the giyds is valid or invalid. 
In case the giyds is valid, ijmá* contradicts it. If the ijma@ is not sup- 
ported by any evidence, the тй“ is erroneous and qiyas is valid. If the 
ijmd* is supported by an evidence, the evidence would be either a 
text (пазу) or qiyās. lfitisa text, the rule is actually repealed by the 
text and not by ijmd'. If the evidence is based on giyds, this qiyas would 
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be either superior or inferior or equal to the former giyás. If it is superior 
or equal, the former qiyás on which the rule is based does not establish 
the rule perfectly, because a rule established by giyds should be superior to 
all possible cases. If the fomer qiyás is superior, it means that the qiyās 
on which, ijmá' was reached was erroneous. But this is impossible. 
Hence ijmá* cannot be an abrogative.29 


‘Isa b. Abàn (d. 221 А.Н.) and some Mu'tazili thinkers oppose 
the classical view. They contend that the orthodox theory conflicts 
with the historial evidence and reason. As regards history, Ibn *Abbàs 
reportedly asked *Uthmàn, “п the presence of two brothers how did 
you reduce mother's share from 1/3 to 1/6 in the law of succession, whereas 
the Qur'àn says: If he has brothers, to his mother a sixth?" (4:11) Gram- 
matically, two brothers cannot be called brothers (in plural) as the Qur’an 
prescribes”. ‘Uthman replied, "Your community reduced her share, О 
boy! I cannot violate a rule established before me, and practised by the 
people continuously." This clearly shows that a rule based on the Qur'àn 
can be repealed by ijmā'. 


This also can be justified on the basis of reason. Jjmá', being 
a decisive source of law, entails certain knowledge like the Qur'án and 
the Sunnah. It should, therefore, be allowed to repeal a rule of law like 
other decisive sources. Besides, ijmá' is superior in authority to a well- 
known tradition. When the inferior can abrogate a rule, the superior 
a fortiori should do so. 


Replying to the aforesaid contentions al-Amidi remarks that 
the instance quoted from history is not correct. The argument could 
be valid if the prescription of the Qur'àn, i.e. 1/3 share. were abrogated. 
But this is not so. Im fact, the question is disputed. Further, 
there is also a difference of opinion among the scholars whether plural 
applies to two or more than two in number, Zayd b. Thabit is said to 
have held the view that «һе мо ‘brothers’ occurring in the verse in ques- 
tion are identical to *brothers' (in plural), and that the minimum number 
required for plural is two. 


As for their rational argument, al-Amidi replies that it is correct 
to say that ijma@ has been given a position on a par with the text 
of the Qur'án and the Sunnah. But this is true in general. In some ex- 
ceptional and particular cases, like the question of abrogation, ijma* 
cannot be placed on an equal footing with the Qur'àn and the Sunnah.2! 


warten 
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In opposition to the classical theory of abrogation of ijmā, al- 
Bazdawl thinks a rule established by a previous ijmá* can Бе repealed 
by a subsequent ijmá' of the same form in the same generation or іп two 
different generations.?? Explaining his viewpoint al-Bukhàrl says that 
a decisive ijmá* сап be repealed by a decisive ijmà' and not by speculative 
one. A speculative ijmd сап be abrogated by a decisive as well as a spe- 
culative ijmá* because the former is inferior to the latter. If the Compan- 
nions agree on a certain question at a certain time, it is permissible that 
they may change their previous agreement, and establish a fresh agreement 
on the same question after lapse of time. The subsequent ijmd‘ will ab- 
rogate the previous one. This is because the ijma* of the Companions, 
whenever it may take place, carries the same value and importance. All 
cases of the ўта" of the Companions resemble each other in value and 
form. But the ijma of the Companions cannot be abrogated by the тй 
of the Successors because the latter are inferior to the former. The ijmà' 
of the Successors can be repealed by their own ijmá* subsequently because 
they are all equal in status. The abrogation of ijmá* by a subsequent ijma' 
is lawful because it is possible that the term prescribed for a rule established 
by ijmà' may lapse, and this lapse of term is discovered by the jurists by their 
agreement contrary to their previous agreement. This is just like the 
replacement of a text (nass) by another text (nass), indicating that the 
term of the previous rule of law has come to an end. Further, previous 
ijma* might have taken place іп a given situation. Therefore, it may change 
with the change of the situation. 


He refutes the classical theory that the abrogation of ijmá* is not 
possible after the death of the Prophet owing to the close of the revelation. 
The injunctions, he says, are of two kinds. Some are based on revelation, 
others on individual interpretation and agreement. The injunctions 
based on revelation and explicit pronouncments of the Prophet cannot 
indubitably be repealed after the close of the revelation. But the injunc- 
tions established by the individual interpretation and consensus of opi- 
nion can be repealed after his death because the time of establishing 
ijmà' has not elapsed. It still survives and continues, and ijma' may 
take place at any time. The scholars of a subsequent generation might 
argue, with thehelp of God, in all probability, on the basis of a better autho- 
rity than the scholars of the previous one. This ijmā may run contrary 
to the previous тй. The subsequent ijma on the same question will 
indeed serve as an indication of the expiry of the term of the previous rule 
based on ijmd'. One might ask, “How is it permissible to determine by 
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the individual opinion the expiry of the term of a rule established by 
iim? The expiry of tne term of a rule cannot be determined by the 
individual opinion." To this it is answered that the argument does not 
suggest that the expiry of the term of a rule of law is determined by the 
individual opinion. In fact, it says that when the term of a rule of law 
expires by the lapse of interest and expediency (maslahah) involved in 
that rule, God helps the scholars of the following generation to agree on 
a rule of law contrary to the previous one. Their agreement on a contrary 
rule of law shows that the rule has changed with the change of expediency 
and public interest and that the term of the previous rule of law has come 
to an end, though the scholars may not realize the change of expediency 
and of the term at the time of their agreement.23 


Rules bearing eternal value, i.e. which do not change with the 
change of time and space, are not liable to abrogation. They are, for 
example, faith in God, obedience to the parents, truth in speech, unlawful- 
ness of disbelief, of doing harm to the parents and telling a lie. Rules 
whose enternity has been expressly indicated in the text itself are also not 
subject to annulment. Al-Mawardi, Shurayh b. ‘Abd al-Karim al- 
Rü'yàni (d. 505 A.H.) are of the view that such rules may be abrogated and 
may not be abrogated. They may not be abrogated because the text ex- 
pressly indicate their eternity. They may be abrogated because the word 
‘eternity’ might stand for long duration of time by way of emphasis and 
not for infinite time in its true sense. Permissibility of abrogation in such 
cases has been taken as a sound and accepted view, and attributed to a 
large number of scholars. Some jurists are of opinion that traditions 
(akhbar) are not liable to abrogation because nothing can happen contrary 
to the pronouncements of the Prophet. Finally, those who believe that 
acts are good and bad by divine declaration hold the view that all kinds 
of rules, whether of permanent or ephemeral nature, are liable to annul- 
ment. But those who determine the quality of acts by reason draw a dis- 
tinction between eternal and changing rules for applying the principle 
of abrogation.24 


У 


We may now discuss the problem of the compound ijma* (al-ijma* 
al-murakkab). According to the classical theory, if the scholars agree 
on two different opinions about a disputed point, this agreement would 
be taken as ijmá*. This kind of ута is technically known as compound 
agreement (al-ijma* al-murakkab). The scholars of the next generation 
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are not allowed to agrec on a third opinion which nullifies the two agreed 
opinions of the past generation. The next generation should follow either 
of these two opinions already agreed upon by the previous generation. 
Let us illustrate this point by giving examples. A pcrson buys a slave- 
girl and finds defect in her after he had intercourse with her. There are 
two points of view regarding her return to the seller. According to one, 
the buyer cannot return her to the seller in any case. The other says that 
he can return her after the payment of indemnity ('ugr). Now if the 
scholars in the following generation agree on a third point of view that 
the purchaser can return her without payment of indemnity (*uqr), this 
sort of agreement would not be valid. Take another example. There 
is a difference of opinion on thc question of giving share to the grandfather 
and the brothers of a deceased. Seme jurists hold that all the property 
will go to the grandfather, and the brothers will have no share. Another 
group holds the view that both wil! have share in the property. These arc 
two agreed opinions. The third opinion would be that the brothers 
should take all the property, while the grandfather will have no share. 
Agreement on such an opinion is not valid. Let us consider a third exam- 
ple. Opinion is divided on the question of having intention in different 
kinds of ritual purity. According to onc point of view, intention is neces- 
sary in all. kinds of ritual purity. · According to another, it is necessary in 
some kinds and not necessary in others. The third opinion would be that 
intention is not necessary in any kind of ritual purity. Agreement on this 
opinion is not valid. The reason for the invatidity of agreement on the 
third opinion in the aforesaid cases is that it nullifies the agreement of 
the previous generation.25 Further, it is argued in support of the 
orthodox view that agreement on the third opinion against the agrcement 
ontwo opinions in the past generation presupposes that the community 
previously agreed on an error. But it lias been established on the basis of 
traditions that the Muslim community cannot agrec on an error. lt is 
objected to this argument that the fresh opinion might be based on a diffe- 
rent evidence stronger and sounder than the previous one. To this it is 
answered that knowledge of all sorts of evidence is not necessary for attain- 
ingthetruth. Even a single evidence is sufficient for ascertaining the truth. 
There is, of course, no harm if one has a fresh opinion on the basis of 
different evidence in one's individual capacity. But if the community agrees 
on this opinion, thereby infringing the agreement held in the past gencra- 
tion, then error would be attributed to the previous тй of the community. 
But this cannot be allowed because ijmda of every generation is infallible.2^ 
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The agreement on the third opinion in the following generation ° 
is allowed provided it is not contrary to the previous йшй. И should 
partially agree with the ijo of the previous generation. This can be 
illustrated by the example of intention in ritual purity. If the scholars 
in a generation agree that intention is nccessary in some kinds of ritual 
purity and not necessary in others, this sort of ¿jma will be all right. The 
reason is that this docs not nullify the former ijmá', rather it partially agrees 
with 0.27 Slaughter of an animal by a Muslim is another illustration. 
Some jurisis hold that if a Muslim slaughters an animal, and does not 
utter the name of Allah intentionally or inadvertently, eating the flesh of 
this animal is lawful. Others hold that it is unlawful to eat the flesh of 
such an animal. Jjméá' was held on both tiese views. Now if the scho- 
lars in a generation agree on the view that it is lawful to cat the flesh of an 
animal if a Muslim forgets to utter thc name of Allàh at the time of slaugh- 
ter, but unlawful if he does so intentionally. Such an ijmá' is valid because 
it does not unllify the previous ijià*. 28 


There is also an important point relating to the problem discussed 
above. If a legal issue remained disputed in a particular generation. 
can the scholars of the following generation adopt any of the divergent 
views about that issue by their total agreement, and reject the rest of thcm? 
There is a differencc of opinion on this point. Abü Bakr al-Sayrafi, Ahmad 
b. Hanbal, al-Ash'arl, al-juwayni, and al-Ghazàli are said to have held 
the view that this sort of ijmá' is invalid. Those who reject this kind of 
ijmä contend that difference of opinion on a legal point means that agree- 
ment was held on divergent views and thot truth lies within the different 
views agreed upon by the previous generation. The following genera- 
tion, therefore. may adopt any of them, but not reject others. .Agrecment 
on a particular view and rejection of the rest in a subsequent generation 
would entail that the community agreed on an error іп. ће previous gene- 
ration. But this is not correct in principle because the Muslim community, 
according to the classical theory, cannot agree on an error. Further, al- 
though the scholars of the previous generation are gone, their points of 
view still survive. Ном can ітд“ take place in the presence of difference 
of opinion of the scholars of the previous generation? Had the scholars 
of the past gencration been alive, по ijmá* could have been valid without 
their consent. Therefore. agreement on the issue disputed in the pre- 
vious gencration is not permissible. The opponents argue that ijmd* 
of the existing gencration is an authority by itself. The arguments of 
the scholars of the past or future generation are not taken into conside- 
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ration for the validity of ўта". Suppose a disputed legal issue is brought 
to the Prophet who gives his final decision. This verdict would be an autho- 
rity henceforth, and the diverging opinions about that issue before this 
verdict would not be deemed erroneous. For instance, people living at 
Qubà during the time of the Prophet continued to say their prayers facing 
Jerusalem, and they did not know that the commandment to face the Ka‘bah 
was already revealed. They followed this commandment when they were 
informed, and their prayers during this period were declared valid by the 
Prophet. Similarly, the agreement of the scholars on different views about 
an issue in the previous generation would not be taken into consideration 
if the Muslims in a subsequent generation agree on any of their opinions, 
and reject the rest.29 


The question of the sale of a slave-mother (umm al-walad) is an 
important illustration of the problem under discussion. This issue 
remained disputed among the Companions. ‘Umar, the second Caliph, 
is reported to have imposed a ban on the sale of the slave-women who had 
children. ‘Alf is said to have disagreed with him and held the view that 
they could be sold. The Successors are reported to have agreed after the 
generation of the Companions on ‘Umar’s opinion, i.e. the slave-mothers 
should not be sold after their master’s death. Al-Shaybani, the well-known 
Hanafi jurist, recognized the consensus of the Successors on the point at 
issue, and is reported to have considered as invalid the judgement for their 
sale if given by any judge. In this connection he is said to have laid down 
a principle which says: If there is a legal question on which the Com- 
panions of the Prophet differed with one another and the Successors after 
them adopted any of their opinions by unanimous consensus, and rejected 
the rest, and no one followed those rejected opinions until today, such 
rejected opinion should not be followed. If a ruler comes and follows 
any of the rejected opinions against ijmá' and gives legal judgement on the 
basis of that opinion , the judge appointed by the government should not 
allow him to follow the rejected opinion about that legal question. 
He should, instead, refute him, and give himself a fresh legal judgement 
in consonance with the consensus of the Muslims.''39 


It is remarkable that Abū Hanifah and Abu Yisuf are said to 
have differed with al-Shaybani. The sale of slave-mothers, according to 
them, is valid because it is doubtful, in their opinion, whether any such 


ijmà' ever took place on the point at issue after the generation of the 
Companions.3! 
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Abi Bakr al-Jassàs has cited a host of examples where Companions 
differed among themselves during their generation, and Successors after 
them agreed on one of their diverse views during subsequent generation. 
Therefore, no difference of opinion, according to him, is allowed for such 
points. Besides, he does not allow difference of opinion on a rule agreed 
upon by the four recognized Sunni schools of law on a certain point. We 
give one example out of many cases. The Companions differed on the 
question of waiting period (‘iddah) of a pregnant widow. ‘Umar and Ibn 
Mas'üd are said have held that she must wait till the birth of her child. 
“Alí and Ibn ‘Abbas are reported to have held the view that she must 
wait for the period which is longer of the two, i.e. four months and ten 
days or the period lasting till the birth of her child. Both the groups 
adduced their arguments in support of their points of view. Subsequently, 
it was agreed by the Successors and the later jurists of the four established 
Sunnt schools that the birth of her child is the end of her waiting period. 
It is objected to this sort of ijmá' that truth is confined to all the diverse 
opinions of the Companions and not to a particular opinion agreed upon 
by the subsequent generation. When the Companions themselves allowed 
difference of opinion on a certain issue, it is not reasonable to impose a 
particular point of view on the community through тй. To this al- 
Jassag replies that ijmā is an authority parallel to the Qur'àn and the 
Sunnah. Reasoning and difference of opinion are allowed when textual 
evidence (nass) and ijmá* are not found about an issue. But no reasoning 
is allowed when one finds textual evidence or ijmá* on a particular point. 
He illustrates his standpoint by citing the examples of the Companions who 
withdrew their decisions based on personal opinion after their acquanin- 
tance with the textual evidence.32 This sort of thinking in the sphere of 
law in the medieval period reinforced the doctrine of taqlid (conformity). 
One is hard put to trace the agreement of the Successors and of the later 
jurists on disputed questions. If the classical jurists supposedly formed 
a unanimous opinion about a question, it does not follow that their agree- 
ment disallowed further thinking and interpretation. The following gene- 
rations may find out a better evidence and reach an agreement sounder and 
stronger than the previous one. Human reason is developing with the 
march of time. There seems no reason to put a stop to further thinking 
and reviewing the problems answered in the past. 
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CHAPTER XII 


DIVERGENCE IN THE THEORY OF IJMA‘ 


As we noticed earlier, the doctrine of ijma‘ was recognized in Isla- 
mic legal theory on practical grounds. It started primarily with the aim 
of integrating the community. Hence divergence was inevitable in its 
theory. But the theory was not recognized by the community universally. 
Opinion was divided into three groups, viz. (a) those who believed in the 
orthodox theory of ijma‘; (b) those who rejected it outright; and (c) those 
who adopted a middle course, believing in it in part and rejecting it in part. 
In previous chapters, we dilated mainly on the arguments of the first group, 
i.e. the exponents of ijmà'. We, of course, discussed doubts, objections, and 
questions raised by the opponents in the course of analysis of the orthodox 
viewpoint. Here we shall analyse the arguments of the last two groups, 
along with the views of some eminent legal thinkers, like al-Nazzàm, 
Ibn Hanbal, Ibn Hazm, Najm al-Din al-Tüfi, Ibn Taymiyah and al-Shaw- 
kani. 


The arguments, for and against ¿jma“, have been analysed in Chapter 
Ш. The moderate group holds diverse opinions about ijma‘. Some of 
them validate the ijmda‘ of the members of the Prophet's family; and some 
accept it only in rituals and not in social dealings. In previous chapters, 
we have partly discussed the views of this group such as the ута“ of the 


people of Medina, and та“ of the Companions. The rest will be analysed 
later. 


It is worth while to mention the important points of difference in 


the theory of ijmà'. Ibn Hazm has summed up such points, as enumerated 
below: 


15. 


16. 
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Only the agreement of the Companions is valid; the agreement 
of the later generations is not worth consideration. 
The agreemert of Muslims in every generation is valid. 
The Muslims of the later generations are not allowed to violate 
the agreement reached by the Muslims in the early centuries 
of Islam. 
Ijmà' is valid on condition that nobody opposes it in the 


generation in which it is reached. In case anyone dissents, 
there would be no ijmd‘. 


If the scholars of a generation differ on a question, agreement 
on its being disputed is established. 


If the Muslims of a generation differ on a question, and the 


` Muslims of the subsequent generations adopt any of these 


divergent opinions, their agreement would be valid. 

Ijmà' is valid оп a question about which disagreement is not 
known. 

According to another point of view, such an тай“ is not valid. 
Tnere must exist explicit report about the agreement on that 
question in previous generations. 

If the majority of the scholars agrees on an opinion, while the 
minority differs with them, ijmd‘ is not valid. 

According to al-Tabarl, if only one scholar differs, ijmà' 
is valid. 

Another opinión says that majority opinion constitutes ijmd‘. 
If a single scholar who is competent for ijma‘ opposes the agrec- 
ment, then ijmd‘ is not valid. 

According to Malik and his followers, the agreement of the 
scholars of Medina constitutes ijma’. 

According to another point of view, the ijmà' of the people of 
Medina is valid on points based on traditions, and not on 
analogical deduction. 

According to a group of jurists, the agreement of the scholars 
of Kufa and Basra constitutes ijmà*. 

If the opinion of a Companion of the Prophet about a certain 
point is reported and no difference of opinion about that point 
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is known, that opinion of the Companion would be considered 
ўта“. : 


17. Ijma‘ is valid on condition that the opinion of scholars about 
a given problem spreads widely among the community, and no 
difference of opinion is known, In case thc opinion is not 
diffused widely, ijmd‘ is not valid. 

18. Tacit agreement (ijmà' sukitt) is valid according to a group of 
jurists, and invalid according to another. Others have im- 
posed certain conditions for its validity. ! 


19. Al-Nazzàm is said to have rejected ijmd‘ outright. 
20. The Khirijis are also reported to have rejected ijma’. 


21. The Shl'ah validate the ijma‘ of the members of the Prophet's 
family. 


22. Ijmà'is valid on the points based on traditions and not on the 
points based on analogical deduction. 


23. Ijmà' is valid only on mutawátir (transmitted constantly by a 
large number of people) and not on solitary traditions. 


24. Ijmda‘ is an opinion which reveals truth. It is immaterial whe- 
ther the opinion is held by a single scholar or by more. 
.25. ljmà' is valid provided it is supported by an evidence.? 


II 


Since the Khawarij are the earliest sect in Islam, we start our study 
with them. The Khawárij are reported to have rejected the doctrine of 
ijmà'. There seems no reason to doubt the reports about their rejection 
of this doctrine. The first problem on which we find their departure from 
ijmà' is the question of levying tax on agricultural lands of Arabia. Ac- 
cording to the established practice in the early days of Islam, no &Aaráj 
was levied on the agricultural lands of Arabia. Only ‘ushr (1/10) could 
be levied on them. But khardj was levied on the lands outside Arabia. 
Thus a distinction was drawn between the agricultural lands of Arabia and 
those lying outside it. The Khawarij did not recognize this distinction. 
They maintained that the agricultural lands of Arabia were as equally liable 
to kharáj as the non-Arabian lands. Abū Yüsuf criticizes their stand for 
opposing the арг:етепќ of the Companions and the opinion of ‘Umar and 
‘All on this question. He thinks the agreed practice of the early Muslims 


DIVERGENCE IN THE THEORY OF UMA‘ 167 


and the agreement of the Companions carried more weight than the indi- 
vidual opinoin of the Khawarij.* 


The Khawarij emerged as an opposition group out of political up- 
heaval in the early decades of Islam. With the establishment of orthodoxy 
in course of timc, they founded their own school of thought. They differed 
from orthodoxy on law, dogma and rituals. Their disagreement started 
from the question of arbitration (tahkim). They rejected arbitration be- 
cause they stressed the authority of the whole community. Since arbitra- 
tion divided the community into two groups with two leaders, they vehe- 
mently opposed this doctrine. We are told that the Khawarij had not earlier 
believed in electing a caliph and establishing a state. They believed that 
Muslims should regulate their affairs of life in accordance with the injunc- 
tions of the Qur'àn. But later on they changed their opinion and 
elected ‘Abd Allah b. Wahb al-Rasib! (d. 38 A.H.) as their leader.5 But 
al-Najadat, a well-known Khárijl sect, continued to hold the same view. 
According to them, the Muslim community does not require any imam 
(leader); people should settle their affairs in the light of the teachings of thc 
Qur’an.6 It appears that their disagreement with the moderate group 
was a reaction to the severe criticism directed against them. Primarily, 
they believed in the authority of the whole community—a belief conse- 
quently held by orthodoxy in the form of ijma' The concept of іта“ 
started with the idea of the infallibility of the community.? This authority 
of the community then shifted to the body of *ulamà'. The Khawarij in 
a way were actually the pioneers to invoke the concept of the infallibility 
of the community, і.е. ijmà'. 


The Khawarij differed with orthodoxy not only on points of detail, 
but also on essentials. The only authority in their opinion was the Qur'an. 
According to them, the Sunnah and ijma‘ were not ndependent authorities. 
Hence, the majority of them rejected the doctrine of stoning an adulterer 
and wiping the shoes in ablution, because these doctrines were not based 
on the Qur'àn. They amputate the hand of a thief for stealing anything, 
big or small, There is no consideration of the value of a thing because the 
Qur'àn does not menton it.* Al-Najadat reportedly abrogated the punish- 
ment of drinking as enunciated by the Prophet. Al-Maymünlyah allowed 
a person to marry the daughters of his daughter against the’ ijmd' of the 
community, and they also denied sürah Yüsuf being a part of the Qur'án.9 


They believed in the createdness of the Qur’an,!° and maintained 
( 
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that their opponents and those who commit grave sin are unbelievers.!! 
They excommunicated ‘Ali, ‘Uthman, and other Companions who were 
involved in the civil war.!2 They believed, against the unanimous ijmàá' 
ofthe Muslims, that prophets could commit major or minor sin. They 
formulated the laws of rituals of their own. They maintained that ablu- 
tion becomes void by telling a lie, backbiting, abusing, committing 
calumny, and by bearing similar immoral qualities. For their divergence 
from the four orthodox schools of law they are known as Khawamis (a fifth 
school) in history.!3 It appears that Kharijism emerged as a separate 
school of thought during the caliphate of ‘Ali because in a speech he 
criticized them for their divergence from the established practice of the 
Muslims. ! 4 


In 


Among the Muttazilah al-Nazzàm (d. 231 A.H.), Ja'far b. Harb 
(d. 236 A.H.) and Ja‘far b. Mubashshir (d. 234 A.H.) are said to have re 
jected the doctrine of ijma‘. Al-Nazzàm is reported to have rejected ijmà' 
for the first time.!5 “There appears contradiction in the reports about al- 
Nazzàm's view on ijma‘. Some state that he rejected this doctrine 
outright, while others tell us that he recognized this doctrine but inter- 
preted it in a different way. Accordingly, he believed that the whole 
Muslim community could agree on an error.!6 The authority, in his 
opinion, rests with the imam (spiritual leader)!7 and not with the agreement 
of the community. Al-Nazzàm reportedly defined та“ as an opinion 
which is considered to be an authority even if it is held by a single per- 
son.!3 Commenting on this definition al- Ghazali observes that it goes 
against the rules of etymology and common usage. He however, 
defends him by saying that it is established by reports based on tawātur 
that he considered opposition to ijmà' unlawful.!9 Al-Amidi’s observa- 
tion about al-Nazzàm's definition shows that he recognized this doctrinie 
as an authority. He remarks that al-Nazzàm, in this definition, partly 
agrees and partly disagrees with this doctrine. He rejects the idea of 
the agreement of the people in authority (ahl al-hall wa'l-'agd) on the one 
hand, and accepts, on the other hand, the general opinion of the ‘ulama 
that opposing the doctrine of ѓўта“ is unlawful. What is objectionable 
in his definition is that he applies the term ijmd‘ to a single opinion. This 
sort of usage goes against the rules of etymology, and here it becomes 
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more serious because in jurisprudence principles are derived simply from 
words.20 

It appears that there is some misunderstanding about al-Nazzàm's 
view on ўта". Since he disagrees with orthodoxy in respect of a large 
number of doctrines, he is considered to be the opponent of ijma‘ He 
rejected, for instance, the validity of divorce by making a sign. He also 
reportedly held that ablution does not become void by sleep.2! He is 
said to have maintained that a solitary report entails certain knowledge 
provided it is combined with indications confirming the report. And the 
report of a huge body fails to entail certain knowledge if not confirmed by 
indications.22 He asserted that the teachings of the Sharl'ah should be 
definite. This is possible only when they are borne out by the letter 
of the text (nass) or by the opinion of the imam. Hence he is said to 
have believed ‘п the authorty of the imam. Again, he reportedly re- 
jected the ijma‘ based on a personal opinion or on analogical reasoning. 
It seems that such views might have naturally provoked hostile feelings 
against him. But al-Khayyat refutes the charges levelled against him 
about ijma‘. The works of al-Nazzam, he says, belie the views ascribed 
to him by his opponents. He also remarks that al-Jahiz might have been 
mistaken in communicating his point of view about various doctrines.23 

Al-Nawbakhti (d. 310 A.H.) reports that al-Nazzàm believed in 
the caliphate of Abii Bakr and validated it on the basis of ўта. He 
gives his reasoning to substantiate the caliphate of Abü Bakr as follows. 
The caliphate of Abü Bakr was valid on two grounds, namely on the basis 
of reason and of tradition. Rationally speaking, a person subdues him- 
self to another person for one of three reasons: either he belongs to a 
powerful clan which supports him in case he enslaves others, or he is so 
well off that people obey him for his opulence, or he has superiority over 
people in respect of religion. Abū Bakr belonged neither to a powerful 
clan, nor was he a rich man. Therefore, he was elected as a caliph only by 
virtne of his religious supremacy. As regards traitional grounds, multitude 
of reports state that the people had agreed on his caliphate and gave their 
consent unanimously. Hence Abü Bakr's caliphate is valid on the basis 
of ўта". As for the legitimacy of ijmda‘, the Prophet is reported to have 
said, "God will not let my community agree on an error." Now if the 
agreement of the Muslims on his caliphate is erroneous, it follows that all 
prayers and other obligatory duties which are based on ijmà' would be- 
come corrupt, and this. would falsify the Qur'àn, because it is also based 
on ijmá'.2* If this reasoning on the basis of іўта' attributed to al-Nazzam 
is correct, the reports about his objection to іўтӣ' are not genuine. 
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Abii Ridah attempts to defend al-Nazzàm in a twofold way. First, 
he asserts that al-Nazzàm had not rejected ijma‘ in principle, as is evident 
from the statements of al-Ash‘ari, al- Khayyàt and al-Nawbakhti. Second, 
he thinks the assumption of the rejection of ijma‘ by him arose from his 
laying emphasis on the certainty of the teachings of the Sharl‘ah. He 
opposed the orthodox practice to validate the rules based on personal 
opinion, analogical reasoning and ijmà' — none of which constitutes 
a final authority. Hence he criticized those Companions of the Prophet 
who pronounced verdicts in legal matters on the basis of personal opinion. 
On the contrary, he asserted that the injunctions of the Shart'ah should 
be based on the text. Moreover, he believed that it was difficult, 
rather impossible, that people: unanimously agree on a single opinion. 
Concluding, Abū Ridah remarks that al-Nazzam might have doubted the 
doctrine of ijma‘ due to its theoritical complications, and for his belief that 
the rules of the Shari‘ah should stand on a surer footing.25 Al-Subki 
and some other scholars are of the view that al-Nazzàm himself believed 
in the possibility of ўта". It is some of his disciples who rejected it. 
Their opinion might have been attributed to al-Nazzàm.26 Itis 
worthy of note that the Mu'tazilah in general believed in the estab- 
lished practice and agreed traditions in the early centuries of Islam. 
It seems, therefore, quite certain that al-Nazzàm must have recognized 
ijmà' in principle. He might have criticized its theory as developed by 
orthodoxy. 


IV 


Let us now discuss the Mu'tazili viewopint of ijma‘. While writ- 
ing on Mu'tazilah one faces the difficulty that their own extant works аге 
rare. Therefore, one has to depend mostly on the works of their oppo- 
nents. We have shown previously that at the early stage of the develop- 
ment of legal doctrine, especially in the pre-Shafi'l period, established 
practice and well-known traditions stood par excellence. Hence, the early 
schools of law followed the agreed practice and neglected the isolated tra- 
ditions. We illustrate their views presently by giving examples. 


Al-Shafi'I criticizes the ijma‘ of the scholars and asks his opponent 
(probably a Mu'tazili) to elaborate this conception. Replying to him he 
observes: “This is the agreement (ijmd‘) of the scholars only.... for they 
are the people who alone can know and agree on it. Thus, when they 
agree, this becomes an authority over those who do not know (i.e. for lay- 
men); but if they do not agree, their opinions are no authority over anyone, 
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and such matters must be referred back to a fresh giyds (analogical reason- 
ing) on the basis of the previous agreement....It matters little whether 
their agreement is based on tradition reported by them or without a tradi- 
tion. . .. And even when they disagree, it is immaterial whether there exists 
a tradition reported by them which agrees with what some of them held or 
not. For I do not recognize any traditions (ahadtth) expect those which 
are agreed upon." To this al-Sháfi'1 repiies: This is the refutation of 
traditions and justification of agreement (ijmà') because you believe that 
their agreement is authoritative and disagreement is no authority. It is 
immaterial (for you) whether there exists a verbal report or not."27 From 
this it is evident that the Mu'tazilah in the early centuries were the expo- 
nents of ўта“. 


Our presumption is further corroborated by the definition of ўта: 
enunciated by al-Jahiz (d. 255 A.H.) He gives this definition in the 
the course of his criticism on the Shi‘ah. The Shi‘ah justify the caliphate 
of ‘Ali and his progeny on the basis of the Qur'ànic verse 4:58 applying the 
phrase uli’l-amr (men in authority) to them. Commenting on their inter- 
pretation al-Jahiz remarks that if their interpretation is supported by a 
tradition transmitted by reliable traditionists (ashàb al-akkbar), then, 
of course, it is binding. But it is remarkable that all traditions are not bind- 
ing. Some are solitary, and others are well known. The authentic tradi- 
tion is one which is transmitted in a way that there should be no possibility 
of connection and meeting of the reporters together to agree on it. This 
sort of tradition is called ijmà*. In case these two conditions are not fulfill- 
ed, then a tradition is not called та“ even if the narrators are trustworthy. 
Tima‘ denotes (the agreement of) a number of persons about whom it is 
known that none of them met each other, nor communicated with each 
other, nor agreed on a fabricated tradition. Further, they transmitted the 
tradationin their varying circumstances. Besides, the hearer of the tradation 
must realizethat they transmitted the traditions from the narrators like them 
and in like circumstances.28 Ву this definition of ijmà' al-Jahiz probably 
means transmission of a tradition by tawatur (constant transmission of а 
report by а large number of narrators). Tasterm tawdtur might have 
gained currency in his time. The definition of ijmá' put forward by-him 
is different from the one furnished by the jurists in later ages. Al-Jahiz 
imposes a condition that the reporters should not meet, while the classical 
definition of ijma‘ says that the people eligible for та“ should agree on a 
point by meeting or by silent consent. Further he believes that the agree- 
ment of the people en masse on truth is well nigh impossible. Hence dis- 
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agreement of one or two persons about the point agreed upon is negligible.29 
This shows that al-Jahiz considers the majority opinion ijmà' of the 
community. 


With the popularization of traditions (Hadith) towards the end 
of the second century of the Hijráh there arose a conflict between the agreed 
practice and the isolated traditions. The Mu'tazilah objected to the tradi- 
tions which ran counter to the Qur'ànic teaching and the generally recog- 
nized practice. On the basis of this criterion they frequently charged 
orthodoxy with accepting solitary traditions and deviating from the estab- 
lished practice of the community, i.e. ijmà'.30 This shows the paramount 
role of ijmà' which it played in the formulation of law and dogma in 
Islam. In view of the supreme importance of this doctrine, Ibn 
Qutaybah, in his answer to the criticism of the Mu'tazilah, defends 
ўта‘ instead of solitary traditions. He remarks: “We believe that 
truth is established on the basis of ijma‘ more than on the basis of tradi- 
tion (rivayah). This is because Hadith is subject to oblivion, interpre- 
tation, abrogation and the qualities of reporters. Hadith sometimes states 
contradictory rules which are correct in different contexts. For instance, 
it is disputed whether one should pronounce one salutation or two at the 
end of the prayer. Both views are supported by traditions. The Pro- 
phet sometimes commanded a personto do a certain work in a certain way, 
and subsequently he commanded another person to do the same work in 
a different way, which was not known to the previous person. This latter 
command contradicts his former command. Now the same person, be- 
cause of his ignorance, narrates his earlier command and not his subsequent 
command. But ijmà' is immune to all these suspicions. This is why 
Malik sometimes reports a tradition from the Prophet in al-Muwajfd, 
and then says: “The practice in our town is so-and-so which contravenes 
the traditions." This he did because his town (Medina) was the home of the 
Prophet. If anything was in practice in his day, it continued to have been 
practised in subsequent generations. It is unthinkable that all later gene- 
rations deviated from the practice prevalent in his town during his lifetime. 
This is because the practice of a generation carries more weight than а 
solitary tradition. Even traditions with perfect chain were not sometimes 
literally followed by the community. For instance, a tradition says 
that the Prophet combined noon and afternoon prayers, and sunset 
and night prayers in Medina in the time of peace without facing any 


DIVERGENCE IN THE THEORY OF IJMA' 173 


terror. But the jurists are unanimously agreed that this tradition should 
not be followed literally. According to them, this is either abrogated 
or the Prophet had done so under a pressing necessity, i.e. due to rain 
or some other reason."3! Ibn Qutaybah gives numerous examples | 
of such traditions as were neglected because of their conflict with the 
established practice.32 


This state of affairs continued in the formative phase of Islam. 
With the end of this period the stray opinions against orthodoxy were con- 
sidered opposed to ijma‘. We stated in Chapter I that ijma‘ and orthodoxy 
became identical and the law and dogma were standardized cn the basis 
of Hadith, This was done mainly through the efforts of al-Shafi'l and 
the traditionsts. The traditions at this stage were universally recognized 
as a valid source of knowledge in Islam. Now the Mu‘tazilah who were 
exponents of the established practice and well-known traditions, i.e. 
ijma‘, were henceforth accused of deviation from ijmà', because solitary 
traditions which were opposed by the Mu'tazilah were recognized 
by ijmà'. They were first criticized for holding the belief that a believer 
who commits a major sin is neither a believer nor an unbeliever. At the 
time when they pronounced this belief, there were three opinions prevalent 
among the community about this question. The Khawarij regarded such 
a person as an unbeliever. The Murji'ah considered him a believer. 
Al-Hasan al-Basri held him to be a hypocrite. We are told that truth about 
this question was confined only to these three viewpoints. In other words, 
the community recognized these three opinions as the agreed belief of Mus- 
lims. Since the Mu'tazilah held a view which conflicted with the agreed 
belief, they were considered to have opposed the ijmá“ on this question. 
Al-Khayvat refutes the opinions prevalent about this question in his day 
and seeks to establish the Mu'tazili viewpoint on the basis of the Qur’an. 33 


There is another line of ‘argument which seeks to prove that the 
Mu'tazilah were the opponents of ijma‘. It is contended that, in the 
early days of Islam, a believer who committed a major sin was regarded as 
impious (/2514) by. unanimous consensus. The Khawarij called him an 
unbeliever and impious; the Murji’ah a believer and impious; the Shi‘ah 
an ungrateful impious; and al-Hasan al-Basrl considered him a hypocrite 
and impious. All the sects thus agreed on calling him an impious ( fasiq). 
Since the Mu'tazilah opposed та“ on this question, they earned the 
name 'Mu'tazilah' (seceders). ‘Amr b. ‘Ubayd (d. 142 A.H.), a well-known 
Mu'tazill thinker, is said to have withdrawn his belief about this question 
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ind accepted the one held by orthodoxy. Refuting the charge against the 
Mu'tazilah [bn al-Murtada (d. 840 А.Н.) observes that they had not diver- 
ged from ijmà', but they followed the practice agreed upon in the early 
days of Islam. In fact, they rejected the accretions which had crept into 
the established practice.34 This corroborates the proposition that the 
Mu'tazilah believed in the doctrine of ijma‘; they actually rejected the the- 
ory of ijmà'as developed in the later centuries of Islam. Hence, al-Khayyat 
defends the Mu'razilah against the charge of the rejection of ijma‘.3* 
The fact is also borne out by the Mu'tazill works on Usiil al-Fiqh such as 
al-Basr s Kitab al-Mu'tamad and ‘Abd al-Jabbàr's al-MughnI. 


v 


The Shf‘ah, too, are reported by the Sunnl jurists to have rejected 
the doctrine of ijmàá'.36 Such reports, in fact, make an over-statement 
about their views on ijmá'. We shall see presently that they do not reject 
the doctrine in principle, but interpret it in a different manner. Of course, 
we notice in the early ІЧ writings the condemnation of personal opinion 
and analogical deduction frequently exercised by the Sunnis iri their legal 
reasoning. But this was a general phenomenon in the post-Shafi'l period 
under the dominance of the traditions. Abū ‘Abd Allah Ja'far al-Sadiq 
(d. 148 A.H.), in his epistle addressed to the Shi'ah, severely criticizes the 
exercise of ra‘y and giyds and having recourse to ijma‘ in reasoning 
after the death of the Prophet. He condemns these principles on the 
basis of the Qur’an and reason. He lays emphasis on unquestioning obe- 
dience to the infallible imam.37 Loyalty to imam is one of the fundamental 
doctrines of Shi'ism. The Sunnis formulated the principle of ijmá' as 
a check against the fallibility of analogical reasoning. This principle, in 
the long run, became a supreme authority in all religious matters. The 
Shi‘ah, on the contrary, took their imam as a final authority. Hence 
there is no question of recognizing ijmàá' as an authority by them. Yet 
it seems that they recognized this doctrine with a different interpretation 
probably under the influence of the Sunnis or as a compromise with them. 
That is why we find that some early authorities, like ‘АП al-Ridà (d. 203 
A.H.), are reported to have recognized ijmd‘ as an authority.38 Al-Ra- 
wandl (d. 298 A.H.) regards ijmà' as опе of the sources of law, and freque- 
ently refers to it.39 


The 5 sources of the later period discuss the principle of ўта! 
in greater detail. Once ijmà' was recognized in principle by them, the 
later ShiT jurists theorized it like the Sunnis. Really speaking, ijmà' in 
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Shl'Ism is not an authority pre se; the actual authority lies with the person 
of the infallible imam. The function of ijma‘ in the Shi“ legal theory is to 
unveil the opinion of the imam which is always included in the agreement 
of the entire Shi'ah community. In other words, the opinion of the 
imam cannot be known directly, especially when he is hidden, without the 
agreement of the Shi'ah scholars of the community. The agreement of the 
Shl'ah commuinty is identified with the opinion of the imam. Here lies 
the significance of ijmà' according to the Shi'ah. Jjma‘, in fact, is an ins- 
trument or a channel to reach the original authority. Thus, ijmd‘ is a sub- 
servient authority and not an original one in their legal system. 


Explaining the doctrine of ijmà' Abū Ja'far al-Tüsl (d. 460 А.Н.) 
remarks: “We believe that the community cannot agree on an error, and 
what is agreed upon is right ana authoritative. According to our belief 
no generation is devoid of the existence of the imam, the custodian of the 
law. His opinion is authoritative. It is equally obligatory to refer to him 
as to refer to the Prophet....When this is established, the agreement 
of the community becomes authoritative because it includes the opinion 
of the infallible imam....But one might ask: When the imam and not 
ijma‘ has the authority, why do you mention it? Of course, the fact is 
what the question says. Nevertheless, the utility of ijma‘ is obvious. 
Sometimes the opinion of the imam about a given point is not known. 
On such occasions the necessity of ijmà' arises, because the opinion of the 
imam is incorporated in the agreement of the community. But in case the 
opinion of the imam is definitely known, his opinion alone is the authority, 
and we shall neglect all other considerations."*0 It is clear from al-Tüsi's 
statement that ijma‘, according to the Shi‘ah, is an indirect authority. Al- 
though al-Tüsi himself justifies ijmà' on rational grounds, he refutes the 
theory of та: as elaborated by the Sunnis. Since ijmà', according to the 
Sunnis, does not incorporate the opinion of the imam, it has no value in the 
eyes of the Shi‘ah. Hence, al-Tüsi and other Shi‘ah jurists criticize the 
Sunni's contention to substantiate ijma‘ on traditional grounds. They 
refute the interpretation of the Qur'ànic verses and the traditions adduced 
by the Sunnis in support of іта“. But it is interesting to note that they 
too citr similar verses and traditions to justify the authority of the in- 
fallible imām.41 


We may now discuss some important points relating to the $11 
‘theory of ijma‘. According to them, the definition goes; “Agreement of a 
body of the Shi‘ah scholars which signifies, directly or indirectly by some 
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other indications, the consent of the infallible imam on a rule of law which 
reveals his opinion.”42 Jjma‘ is the agreement sometimes of all the 
Shi‘ah community, and sometimes of a body of the scholars. In case some 
scholars give their legal opinion on a given point anditis not opposed after 
it spreads widely among the community, but it does not disclose the opin- 
ion of the imam positively, such a tacit agreement is not valid.*3 The tacit 
agreement in the Shi'i legal theory is considered neither ijmā‘ nor author- 
rity.44 If the Shi‘ah scholars differ on a given point, the opinion which 
clearly conforms to the teachings of the Qur'àn and the Sunnah shall be 
accepted. If two groups of scholars differ on a question, the opinion of 
the scholars whose person and genealogy are known shall not be accepted. 
The reason is that the imam is not included among.them. In case the 
person and genealogy of both groups are not known, the opinion 

of either of the two groups сап be accepted. In such a case one opinoin ` 
cannot be preferred to the other, because it is supposed that truth lies in 
either of the two.*5 The Shi'ah, too, believe in the simple and compound 
ўта". They do not allow deviation from the compound іта“. If the 
consensus was.established in the past on three opinions about a point, 
any of them shall be followed, and no fresh opinion can be introduced.46 


Iima‘, according to the Shi'ah, is substantiated on four grounds, 
namely inclusion of the imam (dukhul) in the Shi*ah community when they 
agree, kindness (luff), intuition (kads) and meeting the imam directly when 
he is hidden (tasharruf). We elaborate these points presently. Inclu- 
sion of the imam in theShi'ah community, in the case of their unanimous 
agreement, is a basic conception on which the Sht“ theory of іјтӣ* stands. 
If the Shi‘ah community at large or the scholars alone agree on a certain 
point, their agreement implies that this is the opinion of their imam which 
is always incorporated in the consensus of the community. But it is 
remarkable that in the case of ijmà', the person of imam is not individually 
known. If his person is known, this is called a khabar (direct report from 
him), and not an ijma‘. The agreement of the Shi‘ah community is iden- 
tified with the opinion of the infallible imam on presumption that the imam 
is always hidden in the community. The principle of /uff (kindness) was 
devised by al-Tüslto justify ijmd'. It means that God sends prophets 
and appoints imáms out of kindness for the guidance of people. Now 
if people go astray by their agreement on an error, it is obligatory on God, 
as His attribute of kindness requires, to reveal the truth in order to save 
them from falling into error. In such a situation the infallible imam is 
duty-bound to come out of his hiddenness and point out the truth to the 
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people. If the imam does not come out in person to tell the truth, it would 
be supposed that the agreement of the community conforms to the will 
of the imam; otherwise it follows that God is not kind to His servants. 
Ijmà' is thus justified-on the basis of the principle of lutf. This principle 
is recognized by the early Shi‘ah jurists, but doubted by their successors. 


Hads (intuition) is a sort of a priori knowledge. It means that 
one feels definitely sure by intuition that the knowledge oné acquires 
comes directly from the imam. As the disciples of a teacher who strictly 
follow him and never disobey him agree on a certain point, their agreement 
shows that this must be the opinion of their teacher. Similarly, if the 
scholars, who strictly follow the Shari*ah and never do anything against 
its dictates, agree on a point, one can logically conclude that their agreement 
definitely points to the will of the imam. The ijmd‘ on the basis of hads 
(intuition) in justifiable provided there exists no other evideace from the 
Qur’an or the Sunnah, and it is not supported by the principles of Jutf 
(kindness), tasharruf (meeting the imam directly) ог dukhūl (inclusion of 
the imam). Further, the opinion of the imamis known in a majority of 
cases by intuition. Therefore, the principle of hads is the last resort to 
substantiate ijma’. 


Lastly the doctrine of ijma‘ is established on the ground of tashar- 
ruf (to have the honour of meeting the imam directly). It means that some 
times a scholar has an occasion to see the imam durnig his hiddeness and 
asks him about his opinion on the disputed point. The knowledge acqui- 
red from the imam in this way is certain. Al-Muqaddas al-Ardabili (d. 
993 A.H.) and others are reported to have had a chance to see the imam 
directly. The ijma‘ reached on such a definite report from the imam 
is undoubtedly valid. But this happens in rare cases, and cannot, there- 
fore, be generalized.47 


The doctrine of ijmà' was theorized widely by the Shi‘ah. But, 
according to them, to put this theory into practice in modern times is hardly 
possible. Hence they depend on the points already agreed upon by their 
scholars in the presence of the imam or during the period immediately fol- 
lowing his hiddenness. It is argued that in modern times there is no way of 
realizing the opinion of the imam which is included in the agreement of 
the unknown scholars. But such scholars do not exist in the present day. 
Therefore, practically no та“ is possible. As regards the reports about 
ljmà' on legal questions during the period beginning from al-TüsI (d. 460 
A.H.) till the present day cannot be called a real ijmá' because they are 
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not based on mutawátir traditions. They аге at most well-known tradi- 
tions attributed to the imam and not ўта. Тһе agreement reached 
during the generation of the Companions can be easily known, because 
they were small in number, and one could realize them in toto.48 The 
theory of ijmà' as developed by the Sunnis and the Shi'ah casts doubts on 
the validity of ijmà' established in the later generations. But the та“ 
reached in the generation of the Companions is universally recognized. It 
appears that ijmà' became retrospective in the phase when it was theorized. 
The practice of the first four Caliphs was considered ideal by the Muslimsin 
the early period. The idea of the ideal practice might have been con- 
verted into the notion of the ijma‘ of the Companions at a later date. 
The Muslims in the later centuries validated also the ijma‘ of the Succes- 
sors. The first three generations were consequently considered sacrosanct 
according to a well-known tradition of the Prophet. The doctrine of 
ijmà', of course, continued theoritically in the medieval times, but it was 
questioned both by the Sunnis and by the Shi‘ah. In the present study, 
we have noted that the prospective aspect of ijmàá' was not much empha- 
sized by the medieval jurists. Practically the whole body of law and 
dogma both in Sunnism and in Shi'ism stands on the agreement of the 
Companions, or on the opinions of the imam, the so-called ijmà' of the 
Shi'ah, respectively. 


VI 


` Let us now discuss the views of the moderate group which partly 
believes іп ўта‘. We start with Ahmad b. Hanbal. Unfortunately the 
extant works of Ahmad b. Hanbal do not tell us much about his point of 
view on ijmá'. For this we have to depend on others. Numerous state- 
ments attributed to him tend to show that he did not recognize ijma‘ as 
an authority. It appears that being a disciple of al-Shafi‘t he might have 
doubted the authority of the ijma‘ of the scholars. On the contrary, there 
are reports which indicate that he believed in the ijma‘ of the Companions 
alone. The statements ascribed to him are as follows: (a) He who claims 
ijmà' on a certain point is a liar. There might have been disagreement on 
that point. One should, instead, say: ‘I am not sure that people have 
disagreed on this point’, or ‘their disagreement has not been reported 
to me; (b) How do the people make a statement about ijmā‘ simply by 
hearing the people say: ‘There is an agreement on a certain point.’ Instead, 
they should say: ‘We are unaware of the disagreement’. (c) To lay a claim 
about the agreement on a certain point is falsehood, particularly when 
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one is not sure about it. One should better say: 'I am not aware of the 
disagreement which has not been reported.’49 These statements, though 
diverse in expression, contain a common theme, namely one should not 
lay a false claim about та“ on a certain point, especially when nothing 
definite is known about it. This is to a large extent true because the 
claim of ijmá' on a certain point is usually based on reports. Ibn Hanbal 
is, therefore, very careful in this respect. Ignorance of disagreement, in 
his opinion, is not essentially a proof.of agreement. This is, in fact, a 
problem of the validity of express and tacit ijma'. The та“ claimed by 
the jurists in the past is usually a tacit agreement of the community. Al- 
Sháfi't totally rejected the theory of tacit ijma‘.5° Ibn Hanbal presumably 
doubted the doctrine of ijmà' on the same grounds. 


In support of his point of view Ibn Hanbal is reported to have 
argued that one cannot possess the knowledge of ijmd‘ of the scholars unless 
one meets each and every scholar and witnesses his actions. And this is 
naturally not possible because scholars live in different places remote from 
each other. Suppose one succeeds in meeting all the scholars individually, 
and one witnesses their actions and understands their opinion, even this 
does not indicate that one has ascertained the real point of view of each 
scholar. This is because a scholar might have spoken or acted against 
his belief under some necessity. Again if one knows the opinion of a 
Scholar with certainty, there is still a possibility that he may change his 
point . f view before it is reported to the people. Hence one cannot claim 
that scholars have agreed on a certain point.5! From such an argument 
we discern that Ibn Hanbal doubted the validity ^f the ijma‘ of the 
scholars and not the та“ of the community at large. 


Ibn Taymiyah tells us that Ibn Hanbal recognized the authority of 
the ijmà' of the Companions. His contention is as follows: There is no 
question on which the Companions had not given their opinion. With the 
territorial expansion and the spread of Islam they were confronted with a 
a number of complex problems. But they sought their solution on the 
basis of the Qur'àn and the Sunnah. Some of them exercised their per- 
sonal opinion in deciding legal questions, but not very frequently. In their 
own day the Companions in general did not argue on the basis of та“. 
The reason is that the Companions themselves were the neople of ijmà* 
(ahl al-ijmà'). Further, there existed no idea of ijmd‘ in their generation. 
In the generation of the Successors, ‘Umar, the second Caliph, is reported 
tohaveissued an edict to Shurayh: "Decide cases on the basis of the 
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Qur'an; if you do not find the answer there, consult the Sunnak of the 
Prophet. In case the Sunnah, too, is silent, decide on the basis of the prac- 
tice and precedent of the ‘pious ancestors (al-salaf al-salih)’, or, as another 
version says, “оп the basis of the agreement of the people." Ibn Mas'üd 
reportedly said, "Consult primarily the Qur'an, then the Sunnah, and finally 
ijmà'." When Ibn Hanbal talks about ijmà' in every generation, he actually 
means the ijmà' of the Successors. It is, however clear that he rejects the 
verbal ўта“ claimed by the jurists. Justifying the rejection of such a type 
of ijma‘ by Ibn Hanbal, Ibn Taymiyah observes that the jurist-theologians, 
like al-Marisi and al-Asamm, claim ijmà' on a number of questions, but 
they are acquainted with the opinions of Malik and Abū Hanifah, and not 
with the opinions of the Companions and Successors. Many a jurist, 
like Malik, al-Shaybani, al-Sháfi'l and Abū ‘Ubayd, claimed the establish- 
ment of ijma‘ on various questions. These questions were, in fact, dis- 
puted but the jurists were not familiar with the disagreement.52 


Al-Baqillani (d. 403 А.Н.) is of the view that Ibn Hanbal might 
have doubted the reports of ijma‘ out of piety (war'). It is well nigh 
possible that there might be disagreement on a certain question, but not 
reported to the people. Or he might have made such a statement about a 
person who was ignorant of the disagreement of the early jurists. It 
seems however, correct, he believes, that Ibn Hanbal did not reject the 
validity of та“ as he refers to the ijmà' of ‘Umar, ‘Ali, Ibn Mas'üd, and 
Ibn ‘Abbas on the question of pronouncing takbir, a specified supplica- 
tion after prayers in the month of Dhu'l-Hijjah.53 


The statement about the rejection of ijma‘ ascribed to Ibn Hanbal 
was cited by Ibn Hazm (d. 456 A.H.) for the first time.5* It was adopted 
by the later scholars who quoted it continuously. Ibn Hajib and some 
other scholars have expressed their surprise on its ascription to him.55 
The interpretation of this statement in favour of ijma‘ by many scholars 
implies that they were not convinced of its genuineness. But the scholars 
who deny the classical theory of ijmà', like Ibn Hazm. and al-Shawkani, 
are glad to find support of their views in this statement of Ibn Hanbal and 
admire him profusely for making such a true and pithy remark about 
ijma'.56 


VII 


Ibn Hazm has his own point of view about ijmá'. He believes in 
the ijmd‘ of the Companions with respect to those questions that are based 
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on the text of the Qur'àn and the Sunnah. He remarks that one who 
follows the rules established explicitly by these two sources definitely fol- 
lows ijma‘. Whoever violates the clear prescriptions of these sources does 
not follow ijma‘. By adherence to the community he means adherence to 
the Companions, Successors and the later scholars in those points suppor- 
ted by the text. He does not believe in the allegiance to a person but to the 
text. He vehemently condemns allegiance to a person other than the 
Prophet. In his opinion, a person who follows anyone other than the 
Prophet, follows neither the Sunnah (practice) nor the jamd‘ah (commu- 
nity). Being a literalist and a staunch ypholder of Hadith, he calls him- 
self and his school ‘followers of the Sunnah, jamá'ah, and ijmà^.5? 


He opposes the classical theory of та“ іп a towfold way. First, 
he refutes the presumption that та“ is valid on questions that are not 
based on the text (лау). On the contrary, he believes that the conception 
of ijmà' is not possible without support of the text. Therefore, he rejects 
the validity of ijmà' on points based on personal opinion or analogical 
reasoning. Secondly, he thinks that the та“ оп a large number of legal 
questions generally claimed by the scholars is not correct. Some of thém 
are definitely disputed, and others are open to suspicion. He remarks 
that the agreement of the people on point for which no text is found 
is absurd. The reason is that everything in religion is governed 
by the clear prescriptions of the Qur'an and the Sunnah. In ijmà', 
as it stands, there is a possibility that people may have agreed on a 
rule which contradicts the relevant express rule mentioned in the text 
not known to them. If they do so, this is pure blasphemy. As regards 
the second point, he contends that the scholars in the past had agreed on 
some rules clearly mentioned in the Qur'an and the Sunnah, and they also 
disagreed on a number of questions. In cases where their disagreement 
is not reported, one cannot claim definitely their agreement on them. 
Hence ijmà' in such cases is doubtful.53 


Justifying ijma‘ he adduces a number of traditions of the Prophet 
which emphasize solidarity of the community. He thinks the tradition 
- ‘my community will not agree on an error’ is sound with respect to its 
meaning, as supported by other traditions; it is not sound in its reported 
version and the chain of narrators. The tradition, however, like many 
others, supports the conception of ijma‘.59 Не also substantiates it on the 
basis of the Qur'ànic verse 4:115. But he construes the believers” way as 
‘adherence to the Qur'àn and the established Sunnah of the Prophet.’ 


182 THE DOCTRINE OF IJMA' IN ISLAM 


Any rule formulated afresh, not based on the text, is not the way of the 
believers. It is, in fact, a way of disbelief. He also cites verse 24:51 to 
support this viewpoint.6° 


He interprets the term ul'il-amr (men in authority), which occurs 
in verses 4:59, 83, as the rulers (umara”) and the scholars (‘ulama’). He, 
however, presumes that God commanded Muslims to obey them in matters 
not clearly mentioned by Him in the Qur'an, or by the Prophet in Hadith. 
He criticizes those who argue from these two verses in favour of the exer- 
cise of ra’y (personal opinion) and qiyds (analogical геаѕопіпр).6! 


As we stated earlier, he is opposed to the personal allegiance. He 
proves by citing verse 7:3 that Muslims are required to follow only what 
has been revealed. According to him, та“ on questions not conforming 
to the text is false. The religion became perfect, as verse 5:3 shows, in the 
day of the Prophet; hence the community cannot agree upon a question 
not mentioned in the Qur'an and the Sunnah.62 ` 


He rejects the ijmà' of the scholars established after the generation 
of the Companions. The gathering of all the scholars, he contends, who 
are scattered in different parts of the world, is impossible. Further, people 
cannot agree on a single opinion owing to their diversity of opinion, nature 
and design. Hence no ijma: is valid on questions not supported by the 
text.63 If ijma‘ is supposed to have been established on questions not 
supported by the text after the death of the Prophet, there would be four 
considerations: (a) Either the scholars agreed on the prohibition of'a 
thing not prohibited by the Prophet; (b) or on the lawfulness of a thing 
forbidden by him; (c) or on making a thing obligatory not made obligatory 
by him; (d) or upon deletion of an obligatory duty made obligatory by him. 
Such a type of ijmā‘ amounts to disbelief and to changing the religion of 
Islam. Allowing such considerations is nothing short of falsifying the 
essentials of religion.6* From all this discussion he draws the conclusion 
that (a) ijmà' will be established on questions not supported by the text in 
a way as pretended by the jurists, i.e. doubtful ijma“; (b) or it will be estab- 
lished in contradiction to the text, not abrogated, particularized, or re- 
jected by the Prophet in his lifetime; (c) or it will take place on questions 
supported by the textual evidence. Не has already refuted (a) and (b) 
and established (c). According to him, adherence to the text is an obliga- 
tory duty, and agreement or disagreement does not count in the presence of 
the text. Truth shall remain truth, though people may disagree; falsehood 
shall continue falsehood, though people agree on it, and however large the 
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number of its upholders may be. If the infallibility of ijmà' had not been 
established by a tradition of the Prophet, the community could have agreed 
on ‘falsehood. All that is required from the Muslims is to follow the 
injunctions contained in the Qur'àn and the Sunnah of the Prophet. The 
religion is nothing but the contents of both these sources. In view of this 
position, there is no sense in seeking the agreement or disagreement on a 
certain question.65 


Elucidating his standpoint about ijmà' he remarks that both 
agreement and disagreement are in existence, but God docs not require 
the Muslims to be acquainted with either of them. All that He requires is 
adherence to the Qur'àn and the traditions of the Prophet transmitted by 
reliable persons. The prescriptions contained in these sources have been 
communicated to the community in a threefold way: (a) questions commu- 
nicated by the whole community from generation to generation, such as 
faith, prayer, fasting, etc. This is the ijmà' in its true sense. Questions 
falling under this category are all unanimously agreed upon by the com- 
munity; (b) questions transmitted by a large nubmer of people to a large 
number of people since the time of the Prophet. Some of these questions 
are agreed upon and others are disputed, such as question of leading the 
prayer by the Prophet in sitting condition while the people were standing, 
or the question of allotting the lands of Khyber to the J ws by the Prophet 
on condition of givinghalf of its produce to the Muslims; (c) questions re- 
ported by reliable person to reliable persons since thetime of the Prophet. 
Some of them are agreed upon and some are disputed. These are the only 
three types of ijmà'. The claim of any other type is untenable.66 


We stated previously that Ibn Hazm believed in the ijmà' of the 
Companions. He refers to Abi Sulayman, an. eminent scholar of his 
school, who puts forward the following agruments to justify the ima‘ 
of the Companions.(1) The Companions received direct information from 
the Prophet (tawgif) about the questions agreed upon in his day. And it 
is fact that ijmà' is valid on those questions that are known through direct 
information from the Prophet.(2) The Companions were believers in tota- 
lity, i.e. they constituted the entire community. There was no other be- 
liever except them in the day of the Prophet. Those bearing such quali- 
ties must be competent to constitute ijmd‘ in its real sense. Such a kind of 
ijmà' will be of decisive nature.(3) The believers of the later generatiens 
constituted a part of the community and not the entire community. 
And the agreement of a part of the. community constitutes no ijmà*. 
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(4) In theti me of the Prophet, the Companions were limited in number. 
One could count them easily and their point of view could be known. 
But this is not true of the Muslims of the later generations.67 Even 
here he differs with the classical jusrists. Jjmà' of the Companions, accord- 
ing to him, means ‘strict adherence to the explicit texts (лий), He ex- 
presses the opinion that the individual opinion of a Companion should be 
followed provided it is confirmed by the text of the Qur'an or the Sun- 
nah. Ijma‘ stands for adherence to the texts. He justifies his viewpoint 
by quoting, in part, the speech of ‘Umar which he made on the occasion 
of Abü Bakr's election. It says: “Yesterday I made a speech before 
you, but it does not hold good now. I could not find its ratitication from 
the text of the Qur'àn or from the practice of the Prophet. Would that 
the Prophet had been alive, and directed us in these matters. God chose 
for His Prophet what is with you, i.e. the Qur'an. This is the Book by 
which He guided His Prophet. Therefore, follow it strictly, and you 
will be guided as the Prophet was guided by God through this Book." 
From this Ibn Hazm infers that the *personal opinion', though it is exer- 
cised by the Companions, has no value in legal theory if it is not support- 
ed by the text of the Qur'àn and the Sunnah.68 We dilated earlier on 
these arguments and their refutation by orthodoxy. 


Ibn Hazm in fact believes in the indubitable consensus (al-ijmà' 
al-mutayaqqan) which he divides into two categories: first, the ijmà' which 
is not doubted by any Muslim, such as confession of faith, five daily pra- 
yers, fasting in the month of Ramadan, prohibition of eating the meat of ani- 
mals not slaughtered according to the established method, blood, swine and 
others. He thinks a Muslim who does not believe in this category of ijmà' 
is not a true Muslim; second, the ijmā‘ universally known to the Compa- 
nions. The Prophet, for instance, concluded a contract with the Jews 
that they would, give half of the produce of the lands of Khyber to the 
Muslims, and vacate the territory when required. This contract of the 
Prophet was widely known to the Companions in the whole Arabian peni- 
nsula. But this kind of ijma“, he says, is disputed among the scholars.®9 


At another place he divides та! into binding (/azim) and suff- 
cient (/221). The former applies to the points recognized by the unani- 
mous consensus of the community as obligatory or forbidden or indiffe- 
rent. The latter embraces the rules of law on which the scholars agree 
that if a person follows them, he will be considered as having performed 
his duty. Between these two categories lie a large number of points that 
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are disputed among the scholars. But according to Ibn Hazm, the truth 
lies only in one single point of view.7° 


To ascertain the fact that there is no disagreement of any scholar 
in ўта", it should be scrutinized like the scrutiny of traditions. Tradi- 
tions are recognized as genuine and reliable when there remains no room 
for doubt after their examination. Similarly, the ijmda‘ on a certain ques- 
tion should be known to all pcople, as it is known. that the Muslims 
came out from Hijàz and the Yemen, and conquered Iraq, Egypt and Syria, 
and that the Umayyads and ‘Abbasids ruled for a long time, and that 
the battle of Siffin and Harrah took place. All such events are known to 
all and sundry with certainty and of necessity.7! 


Ibn Hazm refutes all those points of view about ijmà' listed in 
the beginning of this chapter except the ijmà' cf the Companions. He 
also vehemently criticizes the viewpoint that during the time of the Compa- 
nions ijmà' took place on questions based on personal opinion and analo- 
gical reasoning in conflict with the practice of the Prophet. He selects as 
an illustration the questions of the prohibition of the sale of slave-mother, 
determining eighty lashes as the punishment for drinking, and reading the 
Qur'an in one dialect against the practice of reading it in seven dialects 
(al-ahruf al-sab'ah) prevalent in the day cf the Prophet. He expatiates 
on these questions and refutes the opposite viewpoints with full vigour.72 
He also differs from orthodoxy on the view that ijma‘ has been estab- 
lished on the prohibition of revolt and resistance against tyrant and op- 
pressive rulers. He cites a number of instances from history where (һе: 
notable Companions and the Successors revolted against the tyrants in 
theirday. By these historical facts he seeks to prove that resistance against 
tyrannical rulers is permissible.73 


Over against the practice of writing works on disagreement of the 
jurists he produced a work entitled Marātib al-Ijmà' (degrees of con- 
sensus), listing legal questions relating to all subjects that are agreed upon; 
by the jurists and no disagreement is reported about them. 


In short, Ibn Hazm narrowed down the scope of ijma‘ in a towfold 
way, namely by limiting it to the generation. of the Companions, and by 
confining it to the questions based on the text. 


‘VIII i | 
. , Najm al-DIn al-TüfI (d. 716 A.H.), a Hanball jurist of Spain, raised 
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serious objections to the classical theory of ijmá'.. His criticism on its 
justification on the basis of thc Qur'àn is almost identical with the one 
made by many other opponents of ўта. His emphasis centres on 
expediency and public interest (maslahah) which he considers a source of 
law prior to the Qur'àn and the Sunnah. Не derived this principle from 
the legal maxim “(there shall be) no damage and mutual infliction of 
damage’ (lā darara wa là diràra) mentioned in a tradition cf the Pro- 
phet.7* Elucidating the meaning of this tradition he dwelt on the prin- 
ciple of publi: interest and attached supreme importance to it in the 
Islamic legal theory. He concludes his criticism оп ijma‘ with the follow- 
ing remarks: 


“Ву all this criticism we do not aim at degrading ijma‘ and its 
total condemnation. But we regard it as valid in rituals (ʻibādāt) 
and in matters prescribed definitely in the Shari'ah. Our chief 
purpose is to show that the consideration of public interest (may- 
lahah), a principle derived from the Prophet's tradition “there shall 
be no damage and no mutual infliction of damage’ is stronger than 
ўта", and its authority is more potent than tne authority of tac 
latter. This is evident from our discussion and criticism of the 
arguments of ijma‘.”75 


It is clear that al-Tüfi confines ijmà' to rituals ('ibadát) and excludes 
social dealings (mu“amalat) and customary affairs (‘a@dat) from its scope. 
In the latter category he prefers public interest to ijmà'. For this he 
gives the reason that consideration of public interest in social dealings 
is the principal aim of the Sharf‘ah. But rituals are the right of the 
Shart‘ah alone. The manner of their performance сап be known only 
through the text or ijmà*.76 


To prove the priority of public interest he contends that it is thc 
pivotal point in the multitude of ends which the lawgiver had in view. 
Hence it is the strongest proof. The lawgiver always kept public interest 
in view in all his proofs. All the Qur'ànic verses involve public interest. 
The Sunnah, being an explanation and ‘commentary of the Qur'an, follows 
it. As regards ijmà', almost all the scholars substantiate its authority on 
the basis of the ргіпсіріс ‘to acquire what is good and to remove what is 
evil' Reason also supports the supremacy of public interest in law. 
Every sensible person believes that the ultimate goal of the law relating to 
social dealings and customs in all legal systems is to provide for the pcople 
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what is good and beneficial for them. Islamic SharI‘ah, being characterized 
by equity and justice, is superior to all other legal systems. Hence it 
gives vital importance to public interest in all its commandments.?? 


Al-Tüff presents the following reasons for priority of public interest 
over the text: 


1. The texts (nusüs) contradict cach other for their diversity; 
they generate іп law disagreement which is ccndemned by the 
Shart'ah itself. 


2. -Consideration of public interest in legal matters is a point 
unanimously agreed upon by the scholars. It is rather a cause 
for agreement required by the Sharl'ah. 


3. A number of illustrations can be produced from the Sunnah 
(i.e. Hadith) where the text conflicts with public interest.78 


He divides the text (nass) into four kinds and proves that all types of texts 
are doubtful. No text is definite. Jjma‘ can neither be proved by ўта! 
because it would be a reasoning by vicious circle, nor can it be justified 
by a text for its doubtfulness. Hence there is no alternative but to have 
a resort to public interest.79 Public interest, in his opinion, is a stronger 
proof than ijma‘. And this indicates that public interest is the strongest 
of all proofs of the Shari‘ah.8° 


- It is, of course, true to say, as al-Tüfi conceives, that the primary 
goal of all prescriptions of the Shari‘ah is public interest, i.e. to provide 
what is good and beneficial and to remove what is bad and harmful. 
This isa general principle which applies to all injunctions. But however 
great importance we may attach to public interest, it would be fa!lacious 
to call it a primary source of law. Public interest, equity and good 
conscience and similar other considerations may constitute a ratio or 
motive for legislating fresh rules of law, but never a source of law. Al- 
Tüfl undoubtedly presented a. valuable principle for legislation in 
changing conditions, but his extreme viewpoint and exaggerated exposi- 
tion of this principle provoked orthodoxy. His point of view has been 
severley criticized by a number of scholars of modern times.®! 


IX 


Al-Qadi ‘Abd al-Jabbar (d. 415 A.H.), a renowned Mu'tazill jurist 
and thcologian, discusses the doctrine of ijmà' at a greater length.12 He 
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defends the classical theory, though differs with it in many points, on tra- 
ditional grounds. In his study of ijma‘ we find some original ideas and 
fresh interpretation of its definition which distinguish him from others. 
Here it is not possible to discuss his viewpoint in detail; we shall confine 
ourselves to describe his definition of ijma‘ and some of his answers furni- 
shed by him to thc objections raised by the opponents. 


Discussing the concept of ijmàá' he remarks that it is not correct to 
establish its authority unless one has the knowledge of its concept and 
is acquainted with its real position. Explaining its definition and infalli- 
bility he remarks: In ijma‘ people cooperate with each other on a point 
which is considered the object of their agresment. As such, a point can 
be described as ijmà' at the moment when the agreement of people takes 
place intentionally from them. This is because the agreement reached 
in forgetfulness is not valid, nor is the one arrived at under duress. It 
makes no difference if their agreement is reached at one time or at various 
times, for there is no difference if it takes place on various actions: on 
actions relating to heart, or relating to limbs, or on others. In all these 
cases the situation remains the same, i.e. that it constitutes ап та“. 
Viewed from etymologica! standpoint, ijma‘ does not signify the truth or 
falsehood of a thing. The agreement of people is just like an action of the 
individual or like a solitary report in respect of the fact that they do not 
indicate the truth by themselves. This in fact depends on proof or in- 
dication (dalalah). Ijma‘ does not indicate truth unless there exists some 
proof.3 The following conclusions can be drawn from the preceding 
statement: 


1. Ijmà'is a common denominator of diverse opinions that comes 
out after mutual consultation. 


2. It is a deliberate agreement of people. 
3. Itis not an authority by itself in its literal sense. 
4. It is an authority by proof. 


He thinks the proofs of the infallibility of ijma‘ by consensus 
and reason are weak. The argument for justifying ijmd' on the basis of 
another ijmà' is circular and self-contradictory. As for its legitimacy 
by reason, he maintains that there is no indication that a special body 
of people is more infallible in their actions and sayings than any indi- 
vidual. Furthermore, ijma‘ cannot he proved rationally from the need 
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of mankind. The contention that it fills the gap of revelation and pro- 
tects them from falling into error after the close of revelation is untenable. 
The proofs of scripture or of reason are sufficient to fulfil this need whether 
the people are agreed or not. Muslims can manage their affairs with their 
scripture alone as the religious communities did in the past. He believes 
that та“ can be justified only on the basis of the Qur'àn and the Sunnah.84 


A general objection raised by the opponents of ijmá' is that a 
group is composed of the individuals who are liable to commit an error 
in their decisions, why is ít not allowed in the case of a group? This 
question has been answered in different ways, as we already noted in 
previous chapters. ‘Abd al-Jabbar has his own reply. He says that draw- 
ing an analogy between the actions of the individuals and those of a group 
declared infallible by the Prophet is a fallacy. The actions of the indi- 
vidual are subject to error because no authority declares him infallible. 
This is just like the actions of the Prophet which have been declared 
infallible. Hence it does not follow from the infailibility of the actions of 
a group that the actions of individuals would necessarily be infallible. 
In the case of ijmà' the reasoning that if a quality is borne by individuals, 
that would be borne by the whole, does not hold good.85 


X 


Ibn Taymiyah (d. 728 A.H.), though a follower of Ibn Hanbal, 
is an original thinker. He differs from him on a number of problems. 
He is out and out a traditionist, laying tremendous stress on the adherence 
to Hadith. He is, however, not an extreme literalist like Ibn Hazm. 
His writings present a subtle combination of tradition and reason. One 
finds great emphasis on adherence to the text (nass) in his reasoning. 
He believes that the Qur'an and the Sunnah are self-contained authorities, 
sufficient to settle all religious matters. The ijmá' of the community 
in his opinion is in istelf a truth; but it does not lie outside these sources. 


Like many other classical jurists, he justifies the authority of ijmà* 
on.the basis of the Qur'ànic verses 2:143, 3:110, 4:115, 9:100, and 31:15. 
But verse 4:115 finds a significant place in his reasoning. He remarks 
that the verse in question constitutes a threat for those who depart from 
the Sunnah of the Prophet, from the Sunnah instituted by the caliphs 
after him, and from the believers’ way. In his view opposition to the 
Prophet and departure from the believers’ way are identical. In other 
words one who opposes the Prophet deviates from the believers! way and 
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vice versa. The agreement of the Muslims on a certain point is like a 
clear ruling (mansus) given by the Prophet. Hence opposition to the 
agreement of the believers is opposition to the Prophet, just as opposition 
to the Prophet is opposition to God. 


Ibn Taymlyah believes that ijmàá' is always supported by an evi- 
dence, patent or assumed. What distinguishes him from Ibn Hazm is the 
fact that whereas Ibn Hazm stipulates textual evidence (nass) for ijmà', 
Ibn Taymlysh requires absolute evidence. After making a survey of 
the questions agreed upon by the Muslims, he found that all such points 
were supported by the traditions of the Prophet. But sometimes it happens, 
he says, that the evidence remains latent, and only ута“ is known to the 
people. Hence they argue from ijma‘ as they argue from a clear text 
(пазу). ljmá'isa secondary proof along with the text corresponding to the 
similes mentioned in the Qur'àn. Hence the Qur'àn, the Sunnah and 
ўтда“ are juxtaposed in legal reasoning. Each one of these principles of 
law (ugül), concomitant as they are, leads to the truth, as what is established 
by ijmà', is established by the Qur'àn and the Sunnah. Every question 
established by ijrnà' is supported by some text of either of them. 


lbn Taymiyah seeks to remove the. misunderstanding that some 
questions, like mudarabah (sleeping partnership), were established by 
ijmà', but were not supported by the textual evidence. He says that this is 
not fact. The practice of mudürabah was already prevalent and well 
known among the Arabs before Islam. The Prophet himself travelled to 
other countries with the commercial goods of Khadijah. The caravan 
in which Abū Sufyán himself journeyd contained mostly the goods of 
mudarabah. The Prophet retained this practice after the advent of Islam. 
The Comapnions used to make journeys in his day carrying commercial 
goods of other people on partnership to foreign countries. This practice 
continued beforc the eyes of the Prophet aud he never forbade it. The Sun- 
nah, by its very definition, applies to his word, dced, and silent approval. 
When hc kept silent on this prectice, this shows that it became legally valid 
by his Sunnah. According to Минара” of Malik, the practice of muda- 
rabah was prevalent among the Companions. This was indeed an.old 
practice, like husbandry or carpentry, not introduced in the Prophet's 
time. Anumber of scholars were ignorant of the textual evidertcé in 
support of many cases based on ijmd‘. Hence they decided them on 
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the basis of their opinion, though the textual evidence was known to 
others. It should not be supposed, he says, that all the jurists were acquai- 
nted with the textual evidence and they reported it like the traditions. 
He cites a number of examples where the Companions decided cases on the 
basis of their opinion, but later on they were supported by the text. Some- 
times the jurists decide cases by general principles oz analogy, aad they do 
not know that there exists a textual evidence in support of the same case. 
Some cases are disputed because a group of jurists apply one textual 
evidence, and others a different one. Sometimes the text is clear, but the 
Scholars neglect it because of some expediency. The Companions were 
more acquainted with the behaviour and practice of the Prophet than 
others. They argued from the text in a large number of cases by virtue 
of their wider knowledge. But this could not be done by the later scholars 
who argued from ijnàá' or qiyās (analogy) on account of their shallow 
knowledgc. | 


The view prevailing in classical pzriod that ijmá' is a major source 
of the Sharl'ah indicates the lack of knowledge of the Qur'àn and the 
Sunnah. The classical jurists had recourse to analogy to solve a num- 
ber of problems presuming that there existed no text relevant to 
them. This shows their scanty knowledge of the Qur’an and the Sunnah. 
Ibn Taymiyah criticizes the view that ijm3' should be given priority to the 
Qur'àn and the Sunnah in the course of reasoning. According to him, 
the text (лау) should bz given priority in all circumstances. In case the 
text contradicts the /јтӣ' on a particular question, it will be presumed 
that ijma‘ must have hada well-known text in its support which abrogated 
the other text. It shouid not be presumed that the community neglected 
an exact (muhkam) text and retained only an abrogated one. This is 
because the agreement of the community is infallible. Sometimes it is, 
of course, difficult to be acquainted with the ijmà' on a certain question, 
because one cannot remember all the statements of the jurists. But this 
is not so in the case of the text. The aquaintance with the text is more 
convenient and easier than that of ijmà'. The Companions had resort to 
ijmà' when they could not find an answer to a given question in the Qur'àn 
ог the Sunnah.*6 


We have previously discussed his point of view about the ijmà' 
of the Companions when we analysed the views of Ibn Hanbal. He thinks 
if the Companions hold two opinions about a certain question, the one 
nearer to the Qur’an .shall be adopted. If the Successors agree on 
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one of them, the disagreement on that question shall continue.87 Не 
believes in the universal ijmà' of the community and criticizes those who 
advocate the ijmd‘ of the Prophet's family, of his early four Successors, 
and of the people of Medina.$8 


XI 


Al-Shawkànt (d. 1255 A.H.) a well-known Zaydi jurist, looks 
askance at the doctrine of ўта. He considers the Qur'an and the Sunnah 
self-contained authorities. He gives no weight to ijmà' in the presence of 
the text. In his Irshad al-Fuhiil he wrote a lengthy chapter on ijmà'. But 
this is replete with the statements and opinions of his predecessors on 
ijmà' without any comments from him. In the course of his discussion 
about the justification of ijma‘ he makes sporadic remarks which imply 
that he is not convinced of the arguments advanced in favour of ijma’. 
The answers given by the classical jurists to the objections raised by the 
opponents are weak and incredible to him. The whole argument to subs- 
tantiate ijmà' is nothing but pedantry. We give presently a summary 
translation of his criticism. 


Commenting on the argument from verse 4:115 he remarks that it 
is striking that the jurists substantiate ijmā' on the authority of the 
Qur'ànic verses and traditions. They agree thata person who rejects 
by his interpretation a doctrine established on the basis of generality of 
meaning of the text is neither unbeliever nor impious. Still they main- 
tain that the rule supported by тай“ is decisive, and one who opposes it is 
unbeliever and impious. By this they seek to make the derivative (far‘) 
stronger than the original (451). The verse in question does not fulfil their 
objective. 


Verse 3:110 too does not prove the authority of ijma'" By tbe 
quality that Muslims command what is good and forbid what is evil is not 
meant that individual opinion of the scholars is a legal authority binding 
on the whole community. All that the verse means is that they command 
what is established as good in the Sharl'ah, and forbid what is established 
as evil in it. It is the Qur'àn and the Sunnah which declare what is good 
and evil in the Shari‘ah, and not ijmà'. lIjmà' at most may serve as ап 
indication to the fact that the point agreed upon by them is supported by 
the Qur'àn or the Sunnah. The verse in question, however, does not show 
that ўта" is an independent authority. ljmáà', according to the classical 
theory, means the agreement of the jurists in a certain generation. The 
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word ummah (community) occurring in this verse stands for the whole 
Muslim community vis-a-vis other religious communities of the past. 
Hence there is nothing in the verse which proves their hypothesis. 


Verse 2:143 is also irrelevant. It does not throw light on тй“. 
The meritorious character and reliability of the people of ijma‘ do not 
presuppose that their individual opinion is a recognized legal authority 
(hujjah shar'iyyah) applicable in all matters. This is a matter to be decided 
by thc lawgiver and not by anyone else. This verse at most indicates that 
the report of these reliable persons is acceptable if they give a report about 
something. It never shows that their agreement on a religious point be- 
comes sacrosanct on religious ground, binding eternally on them as well 
as on others. i 


As to the tradition ‘my community will not agree on an error’ and 
similar other traditions, it should be noted that the Prophet in these tra- 
ditions had predicted that a section of his community will continue to 
hold to the truth, and prevail over other opposing groups. This tradition 
is not relevant to ўта. The other traditions emphasize the unity and 
condemn separation from the community. They do not show that ijmá' 
is in itself an independent legal source in the presence of the Qur'an and 
the Sunnah. The Qur'àn is a comprehensive source that should be consul- 
ted in all legal matters vide verse 16:89. Verse 4:59 shows that in the case 
of disagreement the Muslims should refer to God, i.e. the Qur'àn, and 
to the Prophet, ie. his Sunnah. From this it is evident that the 
Qur'àn and the Sunnah are the original sources of law. If at all the 
arguments advanced in favour of ijma‘ are accepted, they at most imply 
that the unanimous agreement of the Muslims is a truth and reality. If a 
thing is true, it does not presuppose that it should necessarily be followed, 
especially when the well-known dictum goes: 'Every competent jurist is 
right (in his interpretation). It cannot be binding on other jurists.89 
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CHAPTER-—XIII 


A COMPARATIVE STUDY OF 1МА“: 
SANGHA, SANHEDRIN, AND CHURCH 


I 


Religion, like many other terms, cannot be precisely defined. The 
term has been defined variantly but none is a standard definition! We 
may adopt the one given by Emile Durkheim, an eminent sociologist, 
as a working definition to show that religion cannot be separated from the 
idea of church in the sense of an organizing institution. Durkheim 
defines religion as follows: 


"A religion is a unified system of beliefs and practices relative 
to sacred things, that is to say, things set apart and forbidden— 
beliefs and practices which unite into one single moral community 
called a Church, all those who adhere to them."2 . 


Religion has some fundamental institutions carrying intrinsic 
value; church and community, inter alia, stand prominent among them. 
A religion starts from the idea of sacred and culminates in a moral com- 
munity by degrees through a unifying unit called church. Faith and 
doctrine in a religion are displayed through order and commri'ty— ‘a 
body of individuals who have a common method of deciding questions." 
Whether the group is the subject of religion or the individual is disputed 
among the sociologists. In primitive religions, however, the group, i.e. 
tribe and its sub-division, is certainly the hub of social activity. The in- 
dividual was meant for family and its derivatives. However important 
position the individual may hold in the civilized and revealed religions, 
it (religion) initially starts from a small group of believers who share the 
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same faith and doctrine. These faithfuls have a natural tendency to unite 
themselves with others and thus gain strength and encouragement. Such 
a small group when united together through the common bond of faith 
develops into a community to demonstrate its will.5 


A prophet himself plays an important part in unifying the 
community. Beliefs, ritua's, and practices too contribute profoundly 
towards intergration of the rcligious community. In this respect the 
functions of a prophet are different from those of priests. A prophet 
integrates the community on the basis of “‘value-position” with a view 
to simplify the relationship of man to the world.6 The structure of faith 
and doctrine on which the founder of a religion unites its believers is very 
simple and rudimentary. At this stage such a group of believers can 
hardly be called a purely religious community in the strict sense of the 
term. This is but natural because the movement which a prophet launches 
undergoes the process of breakthrough. He grapples with the stubborn 
and inveterate past tradition. He introduces a system of thought, be- 
liefs, and doctrines of his own, thus brushing away the past practices by 
virtue of the force of truth and argument. He originates the nucleus of 
the religious community. The priests, on the contrary, enlarge, streng- 
then and standardize the tradition founded by a prophet. They organize 
this sacred tradition by their rational interpretation, making it adaptable 
to the changing conditions of life and society and immerse it with their own 
thought. The systematization brought about by the priests gives rise 
to schism and polemics in religion. And, indeed, at this point the reli- 
gious community feels the need of a system which protects it from dis- 
integration. Here lies the significance of church. The role of church 
in a community is twofold. It saves the community from schism, and 
develops the religion by fresh interpretation of faith, thus enabling it to 
march with the time. This unifying unit or church is found almost in all 
kindred religions. The samgha (or sangha), the ecclesia, the sanhedrin, 
and the ummah are a few examples of such bodies in Buddhism, Ch ristia- 
nity, Judaism and Islam respectively. 


The unifying bodies in every religion claim to be the final autho- 
rity, like a prophet, in religious matters. Disagreement with their de- 
cision is considered heresy. They distinguish themselves from laymen by 
their quality of charisma. Even a prophet appeals to the people by virtue 
of this merit which inheres in his person.» After his death the whole 
community or the body of priests takes the place of the prophet. Now 


—— 
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charisma is found in the whole body instead of a single person. The 
decisions of this sacred body are considered sacrosanct and infallible as 
those of the prophet. The conception of infallibility in fact springs from 
the notion of charismatic leadership. Survival of this quality in this uni- 
fying body is necessary bzcause religion develops with its fresh statements 
and decisions. No religion can survive if it fails to answer the new pro- 
blems of life. "Though the scriptures are closed against any further accre- 
tions after the death of a prophet, their interpretation, clarification and 
amplification are never closed. Hence the necessity of a charismatic body 
or community for the development of religion. 


II 


Before we dilate on the nature of church, its definition and func- 
tions in religion, we shall throw light on the idea of charisma on which 
the concept of church stands. This term was introduced by, though 
not orginated with, Max Weber in his Sociology of Religion.!9 It is de- 
rived originally from the Greek N.T. Charisma (gift of grace) formed 
from charizesthai (to show favour, give freely). The plural charismata 
meaning ‘grace gifts’ is used in a technical sense "to denote the extraor- 
dinary gifts bestowed on Christians for special service."!! The term may 
be peculiar with the Bible, but the phenomenon is common to all religions. 
The primitive religions have the concept of mana, which represents the idea 
of charisma.!2 The term Avarnah, glory, applied by the Persians to the 
religious or political leader, carries the same connotation.!? In general, 
charisma means “а designation for specific power postulating and exer- 
cising authority over others.”14 


Max Weber divides charisma into two genres, namely inherent and 
acquired or personal and official. Personal charimsa is a natural gift 
endowed by God. This cannot he acquired by official means. Official 
charisma is produced through some extraordinary means, but only in those 
persons who already carry a germ by nature. This germ, according to 
Weber, is developed into an extraordinary quality when evoked internally 
by some force.15 Explaining these two types, Professor Wach remarks: 


“Charisma of personal character oppeals more to the emotions; 
official charisma is more rational. Whereas the former claims 
complete loyalty, even personal surrender, Ње latter usually 
demands a circumscribed or tempered obedience. ‘This difference, 
however, is more of a practical than theoritical nature."'16 
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After the death of a prophet, official charisma takes the place of 
personal charisma. This qualification was first attributed to the disciples, 
like the apostles in Christianity and the Companions in Islam. They had 
direct association with the founder of the religion. This was further ex- 
tended to the priests individually as well as to the whole body. Hence 
the conception of immunity from error in the case of the decisions taken 
by a Council or the Pope. Such unifying bodies, being ultimate deciding 
authority, are reinforced by the notion of charisma. The Sangha in Bud- 
dhism, Sanhedrin in Judasim, Church in Christianity and Ummah in Islam 
derive the concept of infallibility from the same root, i.e. the official 
charisma. The charismatic gifts in Christianity aim at “ргітагііу the 
edification of the whole church and secondarily the connection and con- 
version of unbelievers.”!7 It is worthy of note that church or an organiz- 
ing body develops by degrees. It starts from ‘circle’, then ‘brotherhood’, 
then ‘community’, and finally ‘church.’ ‘Circle’ and *brotherhood' unite 
the believers as long as they remain small in number. But when the re- 
ligion spreads widely and culminates in a vast community, it is controlled 
by a systematic organization which we may call by any name indicating 
the very concept.!8 


n 


We may now analyse the nature, definition, and role of church in 
religion as shown by the sociologists. To bring home the distinctive idea 
of church we have defined it as an organized religious body formulated to 
unify the community. But though this definition may be true in common 
parlance, it is not hard and fast definition. Church is not a descriptive 
term to be spelled out as a body, an organization, a council, a congrega- 
tion, or even an ecclesia. It is a normative term containing definite doc- 
trine and referred to as an ‘ideal.’ This is not peculiar, as we pointed out 
earlier, with Christianity. Church has two principal features, namely 
its normative ideality and comprehensivenss. Sometimes it breaks up into 
several denominations but each one claims to represent the same ideal.19 


Emile Durkheim has discussed the idea of the church at length. 
We quote his definition verbatim: 


“The really religious beliefs are always common to a determined 
group; which makes profession of adhering to them and of pract- 
ising the rites connected with them. They are not merely received 
individually by all the members of this group; they are something 
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belonging to the group, and they make its unity. The individuals 
which compose it feel themselves united to each other by.the simple 
fact that they have a common faith. A society whose members 
are united by the fact that they think in the same way in regard 
to the sacred world and in relation to the profane world, and 
by the fact that they translate these common ideas into common 
practices, is what is called a Church. In all history, we do not 
find a single religion without a Church. Sometimes the Church 
is strictly national, sometimes it passes the frontiers; sometimes 
it embraces an entire people (Rome, Athens, the Hebrews), some- 
times it embraces only a part of them (the Christian societies 
since the advent of Protestantism); sometimes it is directed by 
a corps of priests; sometimes it is almost completely devoid of 
any official directing body."20 


The anchoring point in this definition is that a religious group has a 
common bond of faith and practices. and that it is a directing body in re- 
ligion. Sometimes it manifests itself in a body with an external official 
equipment, and sometimes remains invisible having only a directing ideal 
pattern, like the doctrine of ijma‘ in Islam. 


Besides, Durkheim compares religion with magic and distinguishes 
it from magic because of the unifying force of religion. He conceives that 
a magician has no interest in uniting his clientele, nor have they any com- 
munion with each other. But religion and church are inseparable. He 
confutes the prevailing notion that the church is a ‘fraternity of priests.’ 
He takes it as “а moral community formed by all the believers in a single 
faith, laymen as well as priests." Magic is devoid of any such community.2! 
The existence of a moral community is a sine qua non profoundly stressed 
by the sociologists to build up an organization like church.22 


Since church comes into existence as a binding force in a religious 
community, its principal function is to create unity by its direction in 
different ages in doctrine and practice. A religious community substan- 
tiates its existence by and demonstrates its will through church. Religion 
becomes dogmatic after the final development of church.. Polemics and 
apologetics grow out of the prerogative of orthodoxy held by church. 
Joachim Wach dwells on the functioning of church in dogmatizing religion. 
He remarks: “There follows with continued reflection and discussion, 
: systematization, and elaboration of doctrine, the careful and comprehensive 
: formation of a rule of faith or creed, the standaradization of forms of 
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collective worship, and eventually the establishment of a constitution tc 
sustain the new stable organization. The oral tradition is written down, 
the written tradition is collected and standardized, the doctrine is redefined, 
and hereafter all deviations and opinions at variance with the officially ac- 
cepted teachings are classed as heresy."23 


IV 


With the rise of this unifying body and directing authority, there 
emerged the idea of consensus of opinion through which church functions. 
Sociologists attach supreme importance to opinion, public or private, in 
a society. Opinion is sometimes called ‘authority,’ sometimes ‘source of 
authority’ and even authority is suspected to be the ‘daughter of opinion.’ 
Authority is rather derived from оріпіоп.24 Public opinion carries more 
weight than the individual one. It is considered a social force. An in- 
dividual or a group which has the public opinion in its favour receives the 
whole force of society. Hence the significance of public opinion or the 
agreement of people in general on a certain matter. 


Important matters in the past history were decided in a twofold 
way, (i) by consulting an individual, say king, priestly divines or oracles; 
(ii) by agreement of the body of elders in the community. These methods 
were applied in the case of the points not answered in the scriptures or by 
the founder of religion. Instances are frequently found in the early Greek 
civilization. Cicero remarks: “The Athenians, for instance, in every public 
assembly always had present certain priestly diviners, whom they called 
mantis. The Spartans assigned an augur to their kings as a judicial adviser, 
and they also enacted that an augur should be present in their Council 
of Elders, which is the name of their senate. In matters of grave concern 
they always consulted the oracle at Delphi, or that of Jupiter Hammon 
or that of Dodona."25 Further, talking of ‘‘offices’’ Cicero lays great 
stress on consulting, in important matters, men of opinion and persons of 
extraordinary merits. He thinks one is apt to be misled in one's affairs 
if one ignores consultation. Referring to Aristippus and Socrates, he 
remarks that these sages advise in certain matters to do against established 


rules and customs and one should follow them because of their eminence 
in wisdom.26 


The idea of consensus is present in the teachings of the Stoics of 
Rome as an authority. Both Cicero and Seneca substantiate their point 
of view in a number of problems on the basis of consensus of opinion. 
It appears that consensus has been regarded as a criterion of truth from the 
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very beginning in history. Custom and tradition are in fact the manifes- 
tation of the consent of the people in general. These must have carried 
the sanction of the unanimous consent of people in their early stages to 
become an authority. Hence Cicero considers ‘the common consent of 
people’ a law of nature.'27 To prove the existence of gods he argues on 
the basis of agreement of people. He adds: “You see that the foundation 
(for such it is) of our inquiry has been well and truly laid. For the belief 
in the gods has not been established by authority, custom or law but rests 
on the unanimous and abiding consensus of mankind; their existence 
therefore is a necessary inference since we possess an instinctive or rather 


an innate concept of them; but a belief which all men by nature share must 
necessarily be true.”28 


At another place Cicero calls universai agreement (ominum соп- ` 
Sensus) the voice of nature and insists on strict adherence to the agree- 
ment of those who passed away from life.29 


Seneca too attaches great importance to the general agreement on 
acertain point. He puts his reliance on a thing not because of the agree- 
ment of philosophers before him, but because of the general agreement 
of people in the past. He remarks: 


“I myself do not hold the same view, that I judge that our philos- 
ophers have come down to this argument because they are already 
bound by the first link in the chain and for that reason may not 
alter their definition. People are wont to concede much to the 
things which all men take for granted; in our eyes the fact that 
all men agree upon something is a proof of its truth. For instance, 
we infer that the gods exist, for this reason among others — that 
there is implanted in everyone an idea concerning deity, and there 
is no people so far beyond the reach of laws and customs that it 
does not believe at least in-gods of some sort. And when we dis- 
cuss the immortality of the soul, we are influenced in no small degree 
by the general opinion of mankind, who either fear or worship the 
spirits of the lower world. I make the most of this general 
belief.''30 


Law in every society as a principle is formulated with the consent 
of the people. Roman law was also founded on popular consent. It was 
basically customary law because most of the institutions like the authority 
of a head of a family, monogamy, and certain other formal ceremonies 
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exist before there is any law in the strict sense of the term. The sources 
of Roman law were as follows: custom, lex, plebiscitum, magistratuum 
edicta, senatusconsulta, principum placita, and responsa prudentium. 
Lex was a statute formulated on the proposal of the king or magistrate 
ratified by the vote of the people in a meeting called comitia. The king 
or the magistrate had no authority to legislate on important matters, like 
declaring war or modification of a custom. Before any lex became 
binding it had to seck the approval of the senate. Senate was an im- 
portant advisory body on legislation. It was the body of elders earlier 
consisting of only patricians and later on senior magistrates. Roman 
senate had no final powers. The king was the ultimate authority. Yet 
it had executive powers. Its official name was the senate of the Roman 
people which indicates its official designation. It had control over the 
magistrates, influence over finance; religion, and foreign policy. Under 
the Empire, the senate became entirely subservient to the Emperor, 
though vested with more powers. The Emperor had the direct control, 
and most of the legislation was derived fror him and his advisers. With 
the second century A.D. the senatusconsultum was recognized having 
the force of lex and modifying ius civile. About this period the Emperor 
had full legislative powers. Aftcr 282 the senate became a town council. 


Responsa prudentium consisted of the opinions and decisions of the 
jurists who were empowered by the Emperor Augustus to give their legal 
replies on public legal problems (ius publice respondendi) to the judges. 
Their decisions had the statutory force if they were unanimous; the judge 
could choose any opinion which he liked if they differed. In contrast to 
the previous practice the legal opinion was delivered to the judge in writing 
before it was enforced. By the time of Vespasian the leading jurists were 
salaried by the Emperor and subsequently they became his advisers. 
The whole legal system was now actually controlled by them. Up to the 
end of the classical period the jurists gave their legal replies, but by the time 
of the Emperor Augustus their main function was to advise the Emperor 
and to draft laws and constitutions. Responsa prudentium in the age 
of dictatorship was a step in the direction of democracy. Roman law 
being religiously characterized was mostly influenced by the Jewish law 
and had the popular consent.?! 

V 


Now we return to the church in religion. Only for the sake of 
illustration we have chosen sangha, sanhedrin and church as the final 
directing authority in religious matters. To begin with, Buddhism like 
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other religions, has a concept of community. The community has been 
divided into sangha (monkish church) and the laity. Sangha does not 
constitute the priesthood as in Christianity. The stress on the mon- 
kish way of'life in Buddhism is a Vedic influence. Such a reference 
to a muni or monk is found in Regveda (X. 136).32 The Buddha had not 
laid down all the 150 rules of the sangha in his lifetime. He gave the 
reason that if he laid down all the rules at once, people would bc afraid 
of entering the Order and would not trust in his words. Hence he decided 
to formulate the rules whenever necessity arose.33 Gotama came actually 
to give “the first wheel of the law” and not the minutiae. He is reported 
to have said, “Receive initiation from me—you shall obtain the place of 
Nirvan."34 А 


It is certain, as the modern researches show, that sangha 
was founded by the Buddha himself. The Buddha's disciples had some 
sort of formal union *'through their common reverence for their Master 
and through a common spiritualism." Their organization started as a 
brotherhood. This monkish organized body was called Sakyaputtiya 
Samanas. The appellation was given in the earliest times to the com- 
munity by the people. Patimokkha and Kammavakas are the oldest litur- 
gical formularies.35 


Historically speaking, five Brahman ascetics first joined the Order 
who listened to the sermon of the Buddha and welcomed his teaching. 
They wore the yellow robe as their distinguishing dress. The next member 
was Yasa, a noble youth of Benares; then Sariputta and Moggallana, 
two Brahman youths, became members of the sangha. They were 
honoured with high rank in the Buddhist church. Inside the Order the 
distinction of caste was eliminated. All lived lives of immense austerity, 
chastity and poverty. For a long time Buddha was reluctant to allow 
women to enter the Order. But at last he yielded to the entreaties of his 
foster mother, and permitted women to become nuns.36 


The formation of sangha started with the simple words of the 
Buddha “Ehi bikkhu" (come, be my monk) with which he invited people 
of all social ranks to join him. This was then replaced by upsampada, 
an ordination ceremony with declaration of faith in the three Gems— 
Buddha, Teaching and Order—confession of sin, tonsure and other require- 
ments.38 From the sayings of the Buddha it appears that he laid great 
emphasis on the church, i.e. unity of the monks, and condemned division 
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and schism in the sangha.37 We can imagine the significance of church 
in Buddhism from the following remarks of Buddha: 


“Нарру is the arising of the awakened, 
happy is the teaching of the true law, 
happy is the peace in the church, 


happy is the devotion of those who are at peace.” 39 


A Bhikkhu is required to take refuge in the Venerable Gotama, in 
the Dhamma and in the assembly of Bhikkhus.4° There are five kinds of 
spiritual barrenness; doubt in the brotherhood (sangha) is one of them. 
One who has no faith and confidence in sangha, his mind is not inclined 
towards zeal, exertion, perseverance and struggle.*! The sangha is a sup- 
reme authority to decide disputed points in Buddhism. It appoints 
the monks, expels them, and formulates rules. The official acts are 
perfomed by the sangha in the presence of the entire body. The consent 
of a sick monk, if he is not present, is necessary for the validity of its acts. 42 
The sangha appoints a man as a Bhikkhu who must possess five qualities, 
namely that he is not involved in lust, in the evil course of hatred and 
fear, and that he knows what has been received and what has not.*3 The 
sangha can expel a Bhikkhu only in case he declares himself belonging to 
another communion, and he refuses to see or atone an offence commit- 
ted by him, or renounce a false doctrine. In no case can a guiltless monk 
be ousted by the sangha.4* 


To perform official acts the sangha has been divided into five groups, 
viz. (1) the Bhikkhu sangha consisting of four persons, (2) five persons, 
(3) ten persons, (4) twenty persons, and (5) more than twenty persons. 
The sangha which consists of four persons is a perfect body, and is entitled 
to perform all official acts except three, i.e. upasampada ordination, paurana, 
and abbhama. The next group consisting of five persons cannot perform two 
acts — upasampada ordination in the central countries and abbhama. 
The third group is competent to perform all official acts except one, namely 
abbhama. The last two groups are epmpowered to perform all kinds of 
official acts.45 Matters are settled by the sangha through taking votes. 
There are ten definite cases in which the taking of vote is valid.46 A 
Bhikkhu possessing certain requiste qualifications is appointed by the 
sangha for taking votes.*? .The votes are taken in three ways: secretly, 
by whishpering and openly. The Bhikkhu who is the teller of votes has 
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voting tickets of different colours. He asks each voter to choose any 
colour he likes and forbids him to disclose his opinion. If he ascertains 
that those whose opinion agrees with the Dhamma are in a majority, he 
validates the voting. But in case those whose opinion is opposed to the 
Dhamma are in a majority, he invalidates the voting. If the incharge of 
votes tells in the ear of each Bhikkhu that a particular ticket indicates a 
particular opinion, and asks him to take anyone he likes, this is known as 
the wishpering method. In case he is sure that those whose opinioni agrees 
with the Dhamma аге in a majority, the votes are taken openly.4? 


Four kinds of legal questions are settled by sangha. They are dis- 
pute, censure, offence, and business. Under dispute fall quarrel, strife, 
controversy, difference of opinion, contradiction, opposition, and the like. 
The catergory ‘censure’ covers any fault of morality, conduct, means of 
livelihood, making excuses for a person or making fun of him. The five 
groups and seven groups of offence are subject of legal questions of offence. 
By the term business is ment a matter which ought to be done, an obliga- 
tion, a matter for which leave ought to be formally asked, the proposal of 
resolution, etc.49 These legal questions are settled in the meetings of the 
sangha by the proceeding in presence and proceeding by majority of the 
sangha. 5° 


Sangha came into being to bring about integration in the Buddhist 
community. Hence we find tremendous emphasis on creating concord 
in the sangha. One who causes schism and creates division in the sangha 
has been severely condemned. Schism, concord and division in sangha 
have been fully discussed in the Buddhist scriptures.5! 


Laymen are admitted to the sangha though they become backsliders. 
It was objected by the king Milanda. He suggested not to allow laymen 
to join the sangha unless thcy attain the Fruit of the First Path (primary 
stages of monasticism). But it was pointed out to him by giving a number 
of illustrations that laymen, however degenerate, would be purified by the 
Order and their moral debasement would do no harm to the sangha.52 
The members of the sangha are required to be free from breach of ordinary 
moral law and breach of rules of sangha.53 


The first three Buddhist Councils held soon after the death of the 
Buddha are most important in the formation of the Buddhist doctrine. 
The first Council was held in 483. B.C. at Rajagaha under the chairman- 
ship of Kassapa. In this Council Vinaya and Dhamma were recited in 
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order to formulate their standard version. The existence of this Council 
has been debated by the scholars; yet Professor Kern observes that “‘it is 
by no means credible that the disciples after the death of the founder of 
their sect come together to an agreement concerning the principal points 
of the creed and of the discipline.”54 A century later in 383 B.C. a 
second Council was held at Vesali to settle certain disputed points regarding 
food and conduct of monks.55 The third Council was held in about 247 
B.C. at Pataliputta in the reign of Asoka. It is said that due to the prospe- 
rity of the monks in the reign of Asoka some heretics who were non- 
Buddhists came to live with the monks. Asoka assembled all the monks 
on the earth and asked them questions about the teaching of the Buddha. 
He turned out all those who wrongly answered the questions. A Council 
of the true doctrine is also reported to have been formed in this meeting, 
consisting of a thousand monks, learned and well-versed in Buddha's 
teaching. The Dhamma Council was completed in nine months by the 
thousand monks. Mrs. Rhys Davids severely criticizes the recorded 
accounts about this Council. She holds that it was a Congress rather than 
a Council and that the collection of the Dhamma was the gigantic task of 
revision and that the judges were not one thousand but only eight. It is, 
however, certain that a Council was held during the reign of Asoka for the 
same reason and purpose for which the two previous Councils were held.56 


In short, sangha came into being to give a sense of community to 
Buddhism. It developed from certain aspects of the conception of dhatu 
(solidarity based on mutual scrvice and loyalty) to a directing and deciding 
body. For its high ideals it is called the “harvest field of merit" (punna- 
khetta). It was the nucleus of the Buddhist community in its embryonic 
stage. The fundamental ideas of Buddhist faith found actual embodi- 
ment in the formation of sangha.57 


VI 


Judaism has a similar religious body known as sanhedrin. The 
term has been derived from a Greek word sunedrion meaning council. 
From the earliest times this had been the highest tribunal, for the Jews 
met at Jerusalem to decide their political as well as religious matters. In 
the Bible the term refers to the supreme Jewish court, body of elders, 
senate, and to any court of јиѕќісе. 58 Josephus uses this term in connection 
with the edict of the Roman Governor, Gabinius (57-55 B.C.) who aboli- 
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shed the constitution and the Government of Palestine. He divided the 
kingdom into seven provinces, each of which was placed under a sanh- 
edrin. He uses this word for the first time while giving the account of 
summnoning the young Herod before this council for his misbehaviour.59 
The council to which the Gospels and Josephus refer was the highest poli- 
tical authority and the supreme court. Only this body was authorized to 
decide criminal cases and to give capital punishments. The other council 
held in the hall of hewn stones in the corner of the Temple was the supreme 
religious authority dealing with religious affairs and Jewish law. This 
also imparted religious instructions to the people. 


The early history of sanhedrin is obscure. [t appears from the 
extant literature on the subject that the idea of sanhedrin was based on the 
O.T. Nu. If: 16-24. It took its threads from the seventy elders who were 
asked to assist Moses. Later Ezra recognized this body after Exile when 
the Persians allowed the Jews to look after their affairs. In the time of the 
Greeks this body was known as Gerousia (assembly). Antiochus alludes 
to this council in his epistle which he wrote to the Jews in 203 B.C. The 
origin and development of this body are not known in detail. It seems, 
however, certain that it was mainly a political body composed of members 
drawn from aristocracy who represented the nation. The high priest 
presided over this council. During the Maccabean revolt Gerousia played 
a vital role. Under the Romans this body was invested with extensive 
powers. The appellation Gerousia continued till the first century B.C. 
With the close of the century this body was subsequently called synderion. 
Julius Caesar extended the powers of sanhedrin at Judea and the same 
continued under the Procurators. [п Judea there existed a number of local 
courts to decide the petty cases. In small towns these courts had seven 
elders and in large towns twenty-three. The political sanhedrin was 
abolished in 70 A.D. after the fall of Jerusalem. This was then replaced 
by the Beth Din (court of Judgement) which met at Jabneh, Usah, Shaf- 
ran, Sepphoris and Tiberias at intervals. This was composed chiefly of 
scribes whose decisions had practically no value. 


The sanhedrin was composed of seventy-one members drawn from 
noble families and priesthood. Secular rulers were also added. In N.T. 
times the Great Sanhedrin consisted of the high priest, members of the 
noble families and the legal experts. The high priest who was also the 
head of the state from the time of Simeon presided over the body. He 
was called nasi (prince). Later on under the procurators his powers were 
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curtailed. The body could not be convened without their permission. The 
political sanhedrin had extensive powers of deciding civil and criminal cases. 
The case which involved capital punishment were settled by it after obtain- 
ing confirmation of the Roman procurator, although under the Jewish law it 
was empowered to impose the sentence of the capital punishment. The 
well-known cases of trials are recorded in the New Testament. Jesus Christ 
was charged with blasphemy. Peter and John were tried on the charge 
of preaching the iesurrzction of Christ (Acts 5:27). St. Stephen was 
charged with the blasphemy against the Temple and the Law (Acts 6:12). 
St. Paul was accused of transgressing the Mosaic law. When he was 
brought before the sanhedrin, there arosc a dissension between the Phari- 
sees and Sadducces, and the body was divided.6° 


A detailed account of sanhedrin is found in the tractate Sanhedrin 
in Mishnayoth. It dealt with the cases brought before a court of three, 
twenty-three, and seventy-one judges, rights of high priest, money suits, 
ineligible judges, examining witness, four types of punishment, stoning, 
hanging, burning and strangling etc. The Great Sanhcdrin was composed 
of seventy-one, and small sanhedrin of twenty three, members. The 
cases werc decided by majority vote. In property cases a judge could with- 
draw his opinion, no matter whether he argued foi acquittal or conviction. 
But in capital cases he could withdraw only if he argued for conviction and 
not in thc case of acquittal. In the cases of acquittal a simple majority was 
sufficient, but in the case of conviction a two-third majority was required.®! 


The religious sanhedrin was different from the political one. It 
is said to have existed from the time of Moses. But originally it was 
not a regular body. It was just like a synod whose mectings were held 
from time to time to decide questions relating to the religious life. It 
was subsequently replaced by an organized body under the name of 
the 'Great Synagogue', and finally by sanhedrin or Beth Din. The 
functions of this body enumerated in the Jewish Encyclopaedia were as 
follows: 


1. “It had supervision over the Temple service, which was required 
to be conducted in conformity with the law and according to 
pharisaic interpretation. 


2. It decided which priests should perform the Temple service. 


3. It supervised especially important ritual acts as the service 
on the day of atonement. 
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4. It had in charge the burning of the Red Heifer and the prepara- 
tion of the water of purification. 


5. When the body of the murdered person was found, members 
of the Great Bet Din had to take the necessary measurements 
in order to determine which city, as being the nearest to the 
place of murder, was to bring the sacrifice of atonement. 


6. It had also to decide as to the harvest tithes. 


7. It sat in judgement on women suspected of adultery and senten- 
ced them to drink the bitter water. 


8. It arranged the calendar, and 


9. Provided correct copies of the Torah roll for the king and 
probably fo. the Temple also. 


10. In general it decided all doubtful questions relating to the reli- 
gious law and rendered the final decision in regard to the sen- 
tence of the teacher who promulgated opinions contradicting 
the traditional interpretation of the Law.’’62 


The president of religious sanhedrin, like that of the political one, 
was called nasi aud the vice-president ab bet din. Five pairs of scholars, 
collectively known as zugot, are also said to have been at the head of Great 
Sanhedrin at the time of the Second Temple. They were the eminent 
Scholars and the representatives of the Jewish tradition belonging to the 
Pharisaic school. The procedure of deciding the cases was as follows: 
When a question was raised, any member who knew the tradition relating 
to the point under discussion, proffered it before the assembly for deci- 
sion. If no decisive tradition was found, discussion followed and the 
matter was settled by ballot.63 


After the abolition of the Great Sanhedrin the academy of Jabneh 
was formed to replace this body. This was considered to be the conti- 
nuation of the sanhedrin. The later academies down to the close of the 
5th century A.D. were also regarded as the highest religious body. The 
Jewish law continued in the later Rabbinic literature owes it development 
to these academies.6* 


The Great Sanhedrin was revived in 1807 by Napoleaon I to utilize 
its decisions for his legislation. This was principally convened to deter- 
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mine the relations of Jews to the state. The twelve questions submitted 
to the assembly of the notables are recorded in the Jewish Encyclopaedia. 
They are enumerated below: 


1 


2. 


“чур; 


11. 


12. 


“Is it lawful for Jews to have more than one wife? 


Is divorce allowed by Jewish religion? Is divorce valid althougl 


pronounced not by courts of justice but by virtue of laws in ° 


contradiction to the French code? 


£ May a Jewess marry a Christian or a Jew Christian woman? 


Or does Jewish law order that the Jews should only intermarry 
among themselves. 


. In the eyes of Jews are the Frenchmen not of the Jewish religion 


considered as brethren or strangers? 


. What conduct does Jewish law prescribe toward Frenchmen 


not of the Jewish religion? 


. Do the Jews born in France and treated by the law as French 


citizens acknowledge France as their country? Are they bound 
to defend it? Are they bound to obey the laws and follow the 
doctrines of the civil code? 


. Who elects the rabbis ? 


. What kind of police jurisdiction do the rabbis exercise over the 


Jews? What judicial power do they exercise over them? 


. Are the police jurisdiction of the rabbis and the forms of the 


election regulated by Jewish law, or are they only sanctioned 
by custom? i 


Are there professions from which the Jews are excluded by their 


law? 


Does Jewish law forbid the Jews to take usury from their bre- 
thren? 


Does it forbid or does it allow usury in dealings with stran- 
gers"?63 


iu 
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The decisions taken by the sanhedrin were:- 


_ 


. "Polygamy is prohibited. 


2. Divorce is valid after the previous permission of the civil autho- 
rities. 


3. Civil contract is necessary before the marriage on the basis 
of religion. 


4. Marriages contracted between Israelites and Christians are 
binding. 


5. Every Jew should consider a non-Jewish fellow citizen as his 
brother and help him like his coreligionist. 


6. The Jews should regard the land of their birth as their father- 
land and should love and defend it accordingly. 


7. There is no ban on any kind of handicraft and vocation in 
Judaism. 


8. The professions preferable for the Jews are agriculture, manual 
labour and the arts. 


9. The exacting of usury by a Jew from a Jew or a Christian is 
forbidden." 


The notables prepared an official report in the last meeting and pre- 
sented it to the Government. The assembly was then dissolved for good.66 


In modern times there is no common religious body of the Jews 
like the Great Sanhedrin. The need of forming such a body is being felt 
immensely in various circles of Judaism. This gave birth to a great contro- 
versy over the creation of synod among the rabbis of U.S.A.5? 


It is worthy of note that Judaism in the past recognized the sover- 
eignty of the people which manifested itself in the Great Sanhedrin. One 
can imagine the strength of this body by the fact that even the Jewish king 
ascended the throne by its election. R. Issac, an ancient teacher, once 
declared: “One must not appoint an elder over a community except after 
consultation with that community.”68 The king could not impose any 
doctrine, however sacrosanct it might be, on the people without the con- 
sent of the whole Jewish community.69 In short sanhedrin played an 
important part in the formation of the religious life of the Jewish com- 
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munity. Even today the middle paragraphs of the daily amidah contained 
a prayer, among others, for restoration of the Sanhedrin?9—-cn allusion 
to the significance of this body in Jewish community. 


VII 


Christianity, too, as a religion has similar unifying and directing 
body known as church. This body is a continuation of the Jewish syna- 
gogue, established independently under a separate name when Christi- 
anity had broken with Judaism completely. The word is derived from 
Greek adjective kyriakos, as kyriakon doma or kyriake oikia, meaning the 
“Lord's house." In Greek ekklesia is orignially applied to building, but not 
to ‘organization’ or ‘community’. In Christianity the term ecclesia applies 
both to building and to community. Its counterparts in different lan- 
guages are kirk in Scot., kirche in Germ., kirka in Swed., kirke in Dan., 
tserkov in Russ., cerkova in Bul., cirkev in Czech., kirkko in Fin. Two 
Hebrew words edah and kahl in the О.Т. have been rendered ecclesia. 
In Pentateuch they signify people of Israel during wanderings. Ecclesia 
there meant the people itself, especially in its relation to God. But the 
word synagogue in Judaism survived in the sense of local congregation.?! 
Since synagogue was reserved for Jews, ecclesia was adopted by Christianity, 
as it had a more idealconception. Synagogue was a local community and 
visible congregation, but ecclesia was ideal congregation having full- 
fledged official structure.?2 


The foundation of church was, in fact, laid by Jesus Christ himself 
when he chose the twleve disciples out of the multitude to preach his teach- 
ing. This was “the first act of organization done by Jesus Christ.73 The 
institution of church derives its authority from the N.T. The most 
significant of the verses is the one which shows the presence of Christ 
in the gathering of the believers. It reads: “For where two or three are 
gathered together in my name, there am I in the midst of them (Matt. 18:20). 
Since the local ekklesia was characterized by this trait, it was identified with 
the ideal church founded by Christ. ‘Church of God,’ the appellation of 
the original or early church repeatedly: referred to in the Bible, has a long 
history. It is, however, true that individual local church was called the 
‘Church of God’. The name is derived from the verse, “Take heed there- 
fore unto yourselves, and to all the flock, over which the Holy Ghost hath 
made you overseers, to feed the Church of God, which he hath purchased 
with his own blood” (Acts 20:28).74 The church in its present form, which 
is the result of a long chequered history, was not in existence in the early 
days of Christianity. The term has different meanings in the N.T. Sometimes, 
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and most probably originally, it means building (Matt. 16:18); sometimes 
it connotes ‘body’, being Christ at the head (col. 1:18), and at other times 
it conveys the sense of authority (Matt. 18:17), and finally it stands for 
a council or a general assembly (Heb. 12:23). In the N.T. it generally 
connotes ‘local congregation of Christians.’ These local congregations are 
collectively called the N.T. Church or the Early Church, but no such 
usage is tarceable in the early times. Ecclesia, from which church takes its 
origin, was an assembly. The term was used for “the public assembly of 
citizens" outside Judaea (Acts 19:39). For Jesus ecclesia meant congrega- 
tion of Israel formulated before the appearance of Jesus. This congrega- 
tion met at annual feasts attended by the male representatives of Israel 
(Acts 7:38). Whether Christianity borrowed this term from Gentiles or 
Jews is disputed. It seems definitely certain that the term implied 
meeting rather than an ‘organization or society.’75 


Christianity started as reformed Judaism. St. James and St. 
Peter wanted Christianity only to this extent. But St. Paul, to widen the 
circle of the nascent community, removed the condition of circumcision 
and the following of the Mosaic law.76 The church in the Christian sense 
begins from the ascension of Jesus Christ at Jerusalem. The disciples of 
Christ and those who followed them by their preaching emerged in a new 
community, which separated itself gradually from the Jews. They did not 
use the word ecclesia for them all at once but called themselves “the elect 
remnant of Israel) They tended to seek salvation in Zion and to build 
the tabernacle promised by Jesus. The character of this Jerusalem church 
was essentially Jewish, as they followed the law and worshipped the Tem- 
ple. But they distinguished themselves by their faith in the messiahship 
of Jesus, his crucification as a redemption for Israel, his resurrection by 
God, the visitation of calamity after his death at cross, and its culmination 
in the appearance of Messiah to establish judgement and glory.?? 


The idea of ‘one church’ or ‘Catholic church,’ according to Bertrand 
Russell, crept in Chriastinity by the influence of Roman Empire. The 
Romans had in their minds the notion of empire as world-wide, taking 
inspiration from the teachings of Stoics who believed in the brotherhood 
of man. In the Middle Ages, after Charlemagne, the church and the 
Empire were universal in idea, which resulted in the conception of **one 
human family, one catholic retigion, one universal culture, and world-wide 
state."73 The Catholic church, Russell presumes, was influenced by 
foreign elements. Its history was Jewish, its theology was Greek, and its 
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government and canon law were mostly derived form the Romans. The 
Reformation retained, indecd. strengthened, the Judaic element and rejec- 
ted others.79 Christianity could not escape the influence of the Jewish 
discipline even after its complete break with Judaism. The new community 
came into existence by the process of substitution: the conceptions were 
the same; the doctrines. sacraments, and organizational structure were 
formulated afresh following the pattern of Judaism for further develop- 
ments. Judaism was anchored in racial pride, ‘the chosen people of God.’ 
Therein prevailed the idea of collective sin, for which the whole Jewish 
nation suffered tribulation. Christianity substituted Church for ‘chosen 
people;' it differed from Judaism in respect of sin. The Jewish nation 
sinned and it suffered collectively, but church being grounded in spiritual- 
ism could not sin. Those who commit sin in Christianity lose their com- 
munion with the church. This gave rise to the idea of individualism in 
Christianity most probably through the teaching of the Roman Stoics. 
The Christian theology had now two parts: one was related to church and 
the other with the individualism by the Protestants. Church, according to 
the Catholics, was an intermediary between man and God, as none could 
get salvation without baptism and without being member of the church. 
Church is in facta developed form of the original ‘elect remnant of 
Israe].’80 

After the failure of the national ideals of the Jews, the religious 
bond proved an integrating factor of the Jewish community. It received 
impetus by exile, and reached its acme among the Hellenistic Jews in the 
time of Jesus Christ. The spiritual conceptions of God and salvation were 
crystallized, and the Jewish religion became more patent and missionary 
in the later days of Judaism. The national creed of the Jews was thus trans- 
formed into a spiritual creed embodied later in the institution of church. 
With the vigorous teaching of Jesus regarding the establishment of the king- 
dom of Ged, people were anxiously looking forward to its appearance. His 
death at cross, as it is believed, intensified the idea of unity among his 
followers. Their belief in the resurrection of Jesus gave birth to church. 
Moreover, the idea of church was reinforced by their belief that a new divine 
order was going to break through the world. The early or the apostolic 
church was constituted of prophets, apostles and saints and the Catholic 
church was founded on bishops who represented Jesus and Peter after 
him.*! After the execution of St. Stephen by the sanhedrin, Christianity 
had broken completely with the Jewish law and Temple. The new commu- 
nity now appeared with its own temple, altar, church and sacraments.82 
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With the emergence of the new coramunity the need for a final re- 
ligious authority whose decisions should be infallible was immensely felt 
in Christianity. The Roman church established a doctrinal office of 
bishops with the idea that God would not allow the congregation to fall 
into error.*3 The Bible being a final authorty now came in question. In 
Catholic doctrine revelation was not confined to the Bible; it perpetuated 
from age to age through the church. The Protestants, on the other 
hand, rejected church and sought the truth only through Bible. In case 
of dispute in the interpretatoin, there was no decisive authority. Every 
man could interpret for himself. They did not believe in any intermediary 
between man and God.84 In the Middle Ages the political powers of the 
church increased and the scripture became subservient to it. As time 
went on, the dogma developed that the Bible held no normative value 
outside the church. ]t is the church which constituted canon law and 
not vice versa. Scripture, according to the. orthodox belief, is ‘a part 
of living tradition of church.’ Without church the Bible is‘a branch cut 
off from the tree.’ Church is the ‘criterion of truth, ultimate court of appeal, 
and the final authority.'?5 Church was declared to be the decisive autho- 
rity on religious affairs. Even the Bible owes its authority to church be- 
cause it decided which books should be included in the scripture and which 
not. Church's interpretation of the Bible is final. One who interprets 
the Bible in isolation from the church runs the risk of falling into error.*6 
The exaggeration exercised in vesting all authority in the church by 
the Catholics produced a sharp reaction as in Chillingworth's dictum: 
“The Bible, and the Bible only, is the religion of Protestants.” This prin- 
ciple was not approved even by Calvin and Martin Luther.87 


Orthodox Christianity attaches supreme importance to council in 
the life of church. Making decisions by *a common mind' constitutes an 
authority by itself. In a council there is harmony in thinking, unity in 
lo"e and faith. There is no dictatorship in mutual consultation. People 
are free to cast their opinion with open mind. “A council is a living 
embodiment," it is believed, “of the essential nature of the Church." 
Believers can claim an authority when gathered together, but not when 
isolated. Jesus is himself with those who gather in his name (Matt. 18:20). 
Hence the appellation ‘the Church of the Seven Councils’ generally applied 
to the orthodox in Christianity.33 i 


We find reference to the first council in the life of the Christian 
«church in the Bible (Acts XV). The apostles met at Jerusalem to decide 
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how far the law of Moses was applicable to the Gentiles. When they 
arrived at a certain decision with a common mind, they remarked: “It 
seemed right to the Holy Spirit and to us... " (Acts XV:28).89 Hence 
the conception that the decisions made by the church through the councils 
have the approval of the Holy Spirit. The councils are assisted by the 
Holy Spirit in their deliberations. The Pope, being the head of Church, 
has, therefore, been declared infallible. The early apostolic council had 
not determined the status of these councils. No such council as represent- 
ing all the churches of Christendom is traceable in history till the council 
of Nicaea held in 325. A.D. By Cyprian's time it became customary to 
hold local councils of bishops in different provinces of the Roman Empire. 
But these councils cannot he regarded as the general councils speaking in 
the name of the entire church. The general or ecumenical councils have 
their starting-point in the council of Nicaea. These Seven Holy Ecum- 
enical councils were official gatherings, held from time to time, to remove 
controversy in dogma, to define the orthodox teaching regarding Trinity 
and Incarnation, to purify creed, and to establish the authoritative version 
of the Bible, and for similar other purposes.9° The orthodox church 
stands on the decisions arrived at in these councils. 


Christian orthodoxy believes that ecumenical councils cannot err 
because their decisions are made with the assistance of the Holy Spirit. 
The truth and falsehood of doctrine are determined by the “collective 
wisdom of the councils" and not by the individual thought. The Protes- 
tants, on the contrary, maintain that even universal councils may err; 
hence their decisions are not infallible. Truth, according to them, is not 
confined to the ecumenical councils. An individual can attain the 
truth by his self-thinking and interpretation. Protestantism denies the 
hierachy of knowledge.9! The principal function of church in the eyes of 
the Protestants is to bear witness to God. It keeps vigil on the adherence 
to the teaching of the Gospel, the good news of salvation through Jesus 
Christ. If the church thinks independently of the Gospel, and functions 
ignoring the central position of the scripture, it diverges from its primary 
goal.92 


The Catholic church claims to be the authroity in religious matters 
and to have the spiritual power alone. It leaves the temporal power to the 
state and the political authorities. Its primary objective is to give instruc- 
tions and guidance to the faithful for salvation. It attempts to achieve 
this end by establishing the seven sacraments. They are: baptism, com- 
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munion, anointment or confirmation, ordination into the clergy, marriage, 
extreme unction and penance. These are designed to enliven the teaching 
of Christ, to maintain the morale of the faithful in the light of the Gospel, 
and to safeguard against heresy.,93 The Catholic Church lays great stress 
on strict adherence to the teachings of Christ. The more its followers owe 
their alleginace to Christ, the more perfect they are. It seriously follows 
the dictum “Ubi Christus ibi Ecclesia. (Where Christ is, there is the 
Church)."94 


Christianity laid more stress on the relationship of man to God than 
on his relationship to the state.” This was probably due to the influence 
of the teaching of the Stoics who believed that a man could live a virtuous 
life in any environment he might be. The relation of man to God was 
of more importance to them than the relation of citizens to the state. 
They were as unpolitical in thinking as Christianity was during its early 
phase. The Stoics had no concern with the creating of a good state, but 
instead, with the creating of a virtuous man in this unhappy world. People 
by the Stoic teaching became individualistic in their thinking until Chris- 
tianity evolved the doctrine of individual salvation which relatively contri- 
buted to the creation of the Church. From its very inception it preached 
individualism by saying: ‘‘Render therefore unto Caesar the things which 
are Caesars,’ and unto God the things that are God's (Matt. 22:21). “The 
conficit between duty to God and duty to the State,” says Bertrand Russell, 
“which Christianity had introduced, took the form of a conflict between 
church and king."95 


After the official recognition of Christianity by the Roman Empire 
in 313 A.D. Christianity came closer to the state. There was no rigid line 
of separation between the church and the state. In Byzantine history 
there was complete cooperation between the two. Both were independent, 
but cooperative, and neither was subordinate. By this time the things of 
Caesar were more closely associated with the instrument of the secular 
administration.96 


Orthodox Church is undoubtedly a true custodian of the Christian 
tradition with progressive outlook. In Christian orthodoxy tradition 
means the heritage handed down from Christ to apostles and from apos- 
tles to the Church. The church is determined to remain loyal to the past. 
It keeps the tradition just as it received from the ancestors. Bible, creed, 
doctrinal definitions as set by the ecumenical councils are absolute and 
inflexible. Despite this unshakable loyatly to the past, the concept of 
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fidelity to the tradition is dynamic. Tradition is construed not as a “dead 
acceptance of the past, but as a living experience “оѓ the Holy Spirit in the 
present." It is not a conservative principle, but “the principle of growth 
and regeneration." Tradition is the constant abiding of the spirit and not 
only the memory of words. With this progressive attitude towards tra- 
dition the orthodox church can invite the ecumenical councils to meet in 
modern times and add to the tradition by its fresh interpretation of creed 
and doctrine.?? But it is worthy of note that church had not started with 
the same machinery, objectives, and functions which developed in later 
times. This whole body in its modern form has little resemblance to the 
early church.  Thisis true not only of church in Christianity, but also of all 
parallel institutions of other religions of the world. Of such institutions 
Bertrand Russell rightly remarks: “Organizations have a life of their own, 
independent of the intentions of their founders. Of this fact, thc most 
striking example is the Catholic Church.''?8 


VIII 


In the foregoing we briefly discussed the origin, development, nature 
and purpose of unifying bodies in religion. We chose Sangha, Sanhedrin, 
and Church to provide an illustration for our proposition. We have seen 
that these three institutions started with the intention of unifying the 
group of believers bound by the ties of faith. These institutions deve- 
loped in their later life into huge organizations with full-fledged machinery, 
and multifunctions. They derived their authority from the scriptures, and 
ultimately became themselves the source of authority. These unifying 
institutions, as we pointed out at the very outset, are part of very religion 
required essentially for the direction and development of religion. This 
is true also of the doctrine of ijma‘ in Islam. We have previously discussed 
in detail its origin, nature, development, and its theory expounded by the 
classical jurists. It must have beyond doubt its germ in the lifetime of the 
Prophet. The Qur'àn emphasizes mutual consultation (shurd) and even 
asks the Prophet to consult his Companions in important matters. We 
are told that the Prophet consulted responsible persons on important mat- 
ters. But his whole activity of consultation in his day was purely 
informal. There was no formal machinery, official council of the elders, 
membership by franchise or persons nominated for this purpose. The 
decisions arrived at through consultation were sometimes corrected by di- 
vine revelation. 
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This institution became quasi-formal after the demise of the Pro- 
phet. With the beginning of *he Caliphate it took a new turn because there 
was no longer any ultimate source of authority, like revelation, to realise 
the truth in moot questions. In this situation the council of elders emerged 
in the time of the early Caliphs. In an earlier chapter we dwelt on shūrā 
in the early Caliphate and portrayed how it functioned. The decisions 
taken by the council of shürd were later considered the ijmà' of the Com- 
panions. But unfortunately the system of shūrā could not continue indefi- 
nitely owing to the civil wars, political upheavals and above all kingship 
which struck at the root of this whole system. Henceforth people lost 
their trust in the caliphs and consulted the individual Companions or 
Scholars. With the individual efforts of the scholars and specialists a 
doctrine developed in the classical period in Islam known as orthodoxy 
(ahl al-sunnah wa'l-jamá'ah). Of this we have spoken in detail earlier. 
Doctrine, law, and dogma in Islam were not settled by the council of 
elders in a certain period of history like other religions. The Qur'àn and 
the model behaviour of the Prophet had ever remained the bases for further 
interpretation and legislation. Jjma‘ emerged through the individual 
opinions of the scholars in Medievel period and not through the consensus 
of the whole community except in a few points. Orthodoxy, as based on 
such a type of ijmà' (i.e. by silence), could not satisfy the intelligentsia 
in all times. There are still a large number of points relating to various 
aspects of religion which should be decided by the Muslim community 
as a whole with a “соттоп mind." 


Ijmà' has resemblance to its counterparts in other religions in res- 
pect of infallibility, but not in respect of machinery and official organiza- 
tion. The classical definition of ijma‘ indeed implies the gathering of the 
jurists, but the conception remained purely theoritical throughout his- 
tory. The questions believed to have been approved by ijmá' are in fact 
based on the tacit ijma‘ which emerged by the individual thinking of the 
scholars, and not based on formal ijma‘ by verbal expression as in other 
religions. The Qur'àn occupies a central position in religion, yet its mean- 
ing is determined by ўта“. Any interpretation not in consonance with 
ijmà' is considered heresy. Thus ijmā‘ resembles its parallels in respect of 
theory and conception, but not in respect of structure. Here we may 
quote Professor H.A.R. Gibb to show how far the decisions by ijma’ are 
analogous to the procedure of the Councils of Church. He remarks: 
“There is a certain analogy between this settlement of doctrine by ‘consen- 
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sus’ in Islam and the Councils of the Christian Church, in spite of the 
divergences of outer form; and in certain respects the results were very 
similar. It was, for example, only after the general recognition of ijmà' 
as a source of law and doctrine that a definite legal test of ‘heresy’ was 
possible and applied. Any attempt to raise the question of the import of 
& text in such a way as to deny the validity of the solution already given 
and accepted by consensus became a bid'ah, an act of innovation, that is 
to say, heresy."99 
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CHAPTER—XIV 


MODERN TRENDS IN IJMA‘ 


Ijmà' played a vital role in the process of integrating the Muslim 
community. With this quality inherent in ijmà' orthodoxy utilized it for 
the stability of dogma and doctrine, and for safeguarding the structure of 
Islam. But та“ never became an institution. It was a sort of general will of 
the community. Absence of hierarchy and loose machinery of ijmā‘ proved 
to be a safeguard against accretions, except those recognized by the cons- 
cience of the community. The classical theory of ijmà' aimed primarily 
at conserving the past heritage of Islam, and secondly at standardizing the 
religion. Hence rejection of ijmà' was considered heresy. During the 
classical period differences arose as to the period of ijma‘. Ibn Hazm and 
Ibn Taymiyah penned it to the corner. They restricted it not only to the 
generation of the Companions, but also stipulated the existence of textual 
evidence in support of ўта. Further, the condition of totality and strict 
unanimity in consensus turned it into a mere theory which could hardly 
be put into practice. Above all, the retrospective concept of ijma‘ affected 
its efficacy, i.e. legislation on current problems. This ultimately resulted 
in liberalism. Liberal orthodoxy and mostly the modernists utilized this 
doctrine as an instrument to bring about change. Some interpreted and 
defined та“ in a liberal and rational way over against the classical defini- 
tion; others suggested a machinery to settle fresh cases immediately. 
According to them, the classical doctrine of та“ does not serve the purpose 
of solving the ever changing problems of the Muslim Community in the 
modern age. In the following paragraphs we shall analyse the views of 
some modern thinkers on ijmd‘ starting with Shah Wall Allah (d. 1176. 
A.H.). 

I 


One might wonder why we include Shah Wall Allah among the 
modernists. By modernists in this context we mean those thinkers, in the 
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post classical period and in our own day, who sought to interpret Islam on 
rational grounds in such a way as to bring it up to date, so that it might 
adapt itself to the changing conditions of the modern world. Shàh Wali 
Allah was a celeberated thinker of Islam. He was a prolific writer who 
produced a wealth of literature on various topics. His writings mirror 
his enlightened thought and progressive outlook on various problems. 
We call him a modernist or more correctly a liberal orthodox on account 
of his logical and enlightened interpretation of Islam. He expressed his 
opinion on almost all important doctrines. Jjma‘ is one of them. He 
differs with orthodoxy on ijmd‘ in two points, namely its justification and 
definition. His views on ijmà' are summarized below. 


The well known tradition ‘my community will not agree on an error’ 
docs not mean іта". What it means is thata section of the com- 
munity will continue to follow the truth and adhere to the Sunnah of 
the Prophet and perform obligatory duties of Islam. Tt does not indicate 
the ijmà' of the community, though it is construed to mean so. The 
meaning of this tradition can be determined in the light of another tradi- 
tion reported by Muslim. It says: ‘A section of my community will 
continue to obey God's command, and those who desert or oppose them 
shall not be able to do them any harm, They will be dominating the 
people until God's command is executed.’ This tradition defines thc 
meaning of the tradition, “ту community will not agree on an error." 
Traditions that emphasize unity of the community and condemn separation 
and disagreement imply two important points, viz. establishment of the 
caliphate and protection of the Shari'ah from schism. Jjmà' can be 
justified on the basis .. . of all such traditions as imply integration of the 
community.! Jjmà' is also substantiated by the tradition which says: 
“Adhere to my Sunnah (practice) and the Sunnah of the rightly-guided 
Caliphs who would follow me."2 Traditions like “follov; the overwhelming 
majority" also support this doctrine. The Companins agreed on the 
caliphate of Abü Bakr. The agreement of the Companions is an authority 
by itself. He remarks that Ibn Mas'üd is reported to have said at thc 
time of his death, “What the Muslims consider good is good in the eyes 
of God, and what they consider evil is evil in Hiseyes."4 The statement 
of Ibn Mas'üd, which is also described as a tradition, refers to the caliphate 
of Abū Bakr, and justifies ijmà' by implication. 


Shah Wall Allah, in point of fact, entwines ijmá' with the caliphate. 
From his emphasis on eliminating disagreement from *he community by 
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a caliph it can safely be inferred that what constitutes ijmiá' in his view is 
the “soundness of opinion." The soundness of opinion” is found in 
ijmà' more patently and strongly than in an individual opinion. This is 
because тй“ is arrived at after consultation with men of opinion. A 
matter which is settled through the process of shard must be immune from 
error, and must have the divine support. Secondly, a caliph is elected by 
the whole community. He possesses an independent mind and wisdom 
in religious affairs, and gifted with acumen bestowed upon him by God. 
Ijmà' overarches all individual opinions by virtue of its twin qualities, 
namely agreement of experts recognized by the community and its en- 
forcement by a caliph. He believes that the individual opinion of the 
caliph, agreement of the jurists not enforced by the caliph, individual opi- 
nion of Abū Bakr, ‘Umar, ‘Uthman, and of some other celeberated Com- 
panions like Ibn Mas'üd, Ubayy b. Ka'b, ‘Ali, and Zayd b. Thabit can be 
followed for soundness. Such opinions are inferior to ijmà', yet they can 
be recognized as sound and mature though not countenanced by ijmà*.5 


As regards the definition and interpretation of ijma‘, Shah Wall 
Allah holds an independent view. To begin with, he severely criticizes 
the classical definition of ijma‘. Ву ijmà' it is not meant that the commu- 
nity in toto agrees on a point, and not a single person disagrees with this 
decision. Such a type of ijmà' is impracticable, indeed impossible. This 
happened neither in the past nor can happen in the future. Whenever 
an agreement was reached in the past on a certain issue, disagreement was 
also reported on the same issue. Jjmà' means an agreement which can 
easily be held in every place and time. It is a consensus of opinion of the 
men in authority and of the jurisconsults of various towns. This sort 
of ijmà' is found in the legal problems settled during the caliphate of ‘Umar. 
Ijmà' in the early phase includes the opinions on a problem given by the 
overwhelming majority of the jurists and by the people of Mecca and 
Medina and by the pious Caliphs. The ijma‘ on various legal questions 
was established without making any effort and without issuing any legal 
verdict by ‘Umar. Jjmda‘ was reached on the question of taking a bath on 
account of iksāl (invit sed non emist) and on uttering four takbirs in funeral 
prayer.6 


Elucidating his point of view about ута“ Shah Wali Allah states 
that ijmà' is reached in the community when a caliph issues his edict after 
consulting the men of opinion. This edict should be enforced in such a 
way that it spreads widely and is established in thé entire Muslim world. 
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Ín support of his standpoint he quotes a tradition from the Prophet which 
stresses obedience to the caliph.? Jjma‘ does not mean that every layman 
gives his opinion according to the dictates of space and time, not basing 
himself оп an evidence from the SharlI‘ah. To illustrate his point of view 
he cites the example of ijmāʻ on the validity of the caliphate of the first four 
Caliphs. The establishment of ijma‘ on their caliphate means that every 
Companion proved the validity of their caliphate on the basis of some 
legal evidence, i.e. explicit or implicit Sunnah of the Prophet. After think- 
ing over this evidence every Companion was convinced and then recog- 
nized their caliphate as valid. When the jurists of the first generation, i.e. 
the Companions, agreed on their caliphate, the ijma‘ was finally reached. 
With the establishment of their ijma‘ there remained no room for opposi- 
tion.® 


Shah Wali Allah gives a great weight to the ijmà' of the early 
Caliphs, especially of Abū Bakr and ‘Umar. The reason is that the 
Prophet himself used to consult them on important matters, and accept 
their opinion. Further, he quotes the tradition “follow the overwhelm- 
ing majority,” adduced by al-Shafi'l in support of ijma‘. The meaning of 
this tradicca is disputed. Some interpret it to mean that obedience 
to the caliph is obligatory provided he does not command the commission 
of a sin. Others take it to mean the ijma‘ of the community. This tra- 
dition signifies both obedience to the caliph and authority of ўта. The 
opinion of the caliph is authoritative when it is diffused among the com- 
munity and recognized by it. The early Caliphs had deep insight in the 
affairs of the community by nature. They received divine help and guid- 
ance in their actions. Hence there was little chance for committing an 
error in understanding the injunctions and realizing the interests of the 
community. Further, infallibility of the ijmà' of the community is a divine 
grace. When a rule of law is enforced by the command of the caliph, and 
it is followed by the community, such a rule would beyond doubt become 
authoritative in religion.9 


Shah Wali Allah extends the period of the Prophet to the period 
of the first four Caliphs. The tenure of mission of the Prophet was fifty- 
three years. He lived for twenty-three years in his own age and for 
thirty years in the time of pious Caliphs. The difference between these 
two periods is that in his own age he imparted the teachings of Islam with 
his tongue, while during the time of the early Caliphs he kept silent, but 
signalled now with this hand and now with his head. Some realized these 


230 THE DOCTRINE OF IJMA‘ IN ISLAM 


signals and reached the goal, while others committed a mistake.!9 He 
thus considers the age of the orthodox Caliphs a continuation of the Pro- 
phetic age, and a remnant of the Prophetic mission. The reason for attach- 
ing importance to the age of the early Caliphs is that the ijmd‘ in its real 
sense was reached only in the age of the first three Caliphs, Abü Bakr, 
‘Umar and *Uthmàn. After this age disagreement and schism arose in the 
community, and ijmd‘ could never be established. //тай' was established 
during this age by the will and command of these Caliphs. 


He expatiates on the procedure of ijmda‘ during the time of the 
early Caliphs. In this early age preaching and the pronouncement of 
verdicts on legal problems was cofined to the Caliph. He performed 
thesc duties either himself or appointed some competent person as his 
deputy. No one could preach or give an opinion on a legal question 
without his permission. This procedure was changed in the later days of 
Islam. Whenever the Companions were faced with a new situation or had 
a fresh problem for which they could not find any tradition of the 
Prophet, they decided it on the basis of their own opinion and agreed on it. 
In fact, truth is what these Companions took for truth on a certain question 
by their agreement. — There arose no difference of opinion in the legal 
sphere until the time of ‘Uthman. If there was any disagreement on a 
legal point. they consulted the Caliph. The disagreement was thus ironed 
out by his decision. The Caliph generally decided the disputed points by 
consulting the men of opinion. His decision ultimately took the form of 
ijmà'. After the rise of fitnah (perversion and civil wars) in Islam every 
learned man began to give legal verdicts which resulted in chaos in the 
community.!! Shàh Wali Allàh applies the tradition which predicts 
the good of the first three generations (khayr al-qurün) to the age of the 
first three Caliphs closing with the caliphate of *Uthmàn. In his opinion, 
disagreement, schism and perversion permeated the community after the 
caliphate of *Uthmàn.!? He seeks to prove that this age was an ideal and 
likens it with the age of the Prophet. He believes that the four orthodox 
schools of law were founded on the ijmd‘ reached during the time of the 
first two Caliphs, particularly in the reign of ‘Umar. We shall dilate on 
this point presently. 


As already noted, in the opinion of Shah Wall Allah the ijma‘ 
reached during the caliphate of the first three Caliphs was the only right 
type of та“ in Islam, though theoritically he believes that ijmd‘ is the 
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agreement of the jurists when reinforced by the consent of the caliph. 
But such a kind of ijmá' was never reached in Islam except in the age of 
Abi Bakr, ‘Umar and ‘Uthman. He does not take into account the re- 
'gime of ‘All and the later years of ‘Uthman, because this period was one 
of instability. According to him, ijmà' is reached on a certain point when 
the caliph issues his ordinance after mutual consultation with the men of 
opinion and it is recognized by the community in toto. Abū Bakr, ‘Umar 
and ‘Uthman had an opportunity to decide problems through the process 
of shürà and enforced them. But ‘Ali could not have such an opportunity 
due to continuous civi! wars and turmoil during his caliphate. He failed 
to consult the learned and men of opinion on legal problems in a formal 
manner. Hence the legal knowledge possessed by the jurists of his time 
could not spread throughout the community through the process of 
shiira. Therefore ijmà' could not take place in the reign of 'Ali.!3 Ac- 
cording to his theory Shah Wali Allah might be correct, as ‘Ali, in fact, 
could not get a chance to establish an ijmd‘ through its established proce- 
dure. Nevertheless, we find that some change essentially came over the 
problems settled during the Caliphte of ‘Umar. Не placed a ban on 
the sale of a slave-mother and announced it to the people. People might 
have followed his instructions during his reign. In the beginning 'Ali 
was in agreement with *Umar on this point. Later on he changed his 
opinion and lifted the ban placed by ‘Umar. Finally, according to some 
jurists, та“ was reached on the prohibition of the sale of a slave-mother, 
and according to others it remained disputed.!4 As the history of the 
legal activities of the early Caliphs is obscure, it would be tendentious to 
assert conclusively that no ijmà* was reached during the caliphate of “АП. 


Shah Wall Allah thinks the four orthodox legal schools are based 
on the ijma‘ reached during the caliphate of Abi Bakr and ‘Umar. The 
legal problems well known and agreed upon among the Sunnis are those 
which were decided during the reign of the first two Caliphs. After Abi 
Bakr and ‘Umar there was little agreement.!5 The questions settled and 
agreed upon during the reign of ‘Umar became most authenticated. He 
compares ijma‘ with the knowledge of the Prophet with respect to certainty 
and exactitude. Certainty in disputed legal questions can be achieved only 
through ijma‘. No quality of the Muslim community is more important 
than its agreement on a certain point. He contends that if the agreement 
reached in the reign of ‘Umar is totally ignored, most of the doctrines may 
lose their authenticity. There are many problems which remained obscure 
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and disputed during the time of the Prophet and Abū Bakr, but ‘Umar 
decided them finally by means of ijma'. Whatever was left unsettled and 
disputed during his caliphate was never settled through ijma‘. Had ‘Umar 
not endeavoured to establish ijrmàá' on moot questions, the Muslim scholars 
would have fallenénto choas, and the way to ijtihād and truth would not 
have been revealed.16 To justify the proposition that the four orthodox 
schools of law are based on the ijmà' reached during the pious caliphate 
he argues that all the basic legal manuals of these schools contain original 
reports mostly from ‘Umar and not from ‘Ali except in a few cases. Works, 
like al-Muwafta', Musnad al-Shàfi't, Kitab al-Athar by al-Shaybànl and 
Musnad АЫ Hanifah support his point.!? 


Finally, he agrees in principle with the orthodox view that ijmà' 
is the agreement of the jurists. A layman has no say in ijmá'. If laymen 
(ahl taqlid — conformists) give a different opinion on the same point, the 
opinion of the jurists will be binding. The opinion of laymen, whether it 
agrees with the opinion of the jurists or not, has no worth. He thinks 
disagreement precedes ijmà' Whenever any problem is brought for dis- 
cussion, the scholars express different opinions. By degrees the disagree- 
ment is reduced and ijmd‘ is finally estalished. The ijmà' reached during 
early generations went through the same process. ! 8 


In brief, Shah Wali Allàh, despite his agreement with the classical 
theory, stipulates the enforcement of ijmà' by the caliph and its recognition 
by the community. This is a novel idea which we do not find in the discus- 
sions of ijma‘ made by his predecessors. Jjma‘, in his view, can be reached 
theoritically in every generation, but practically it took place in the reign 
of the first three Caliphs, and was never reached afterwards. 


II 


Sir Sayyid Ahmad Khan (d. 1315 A.H.) was an eponym of modern- 
ism in Indo-Pakistan sub-continent. He was essentially a rationalist. 
Any doctrine of Islam that contradicted reason was interpreted by him 
rationally. According to him, harmony between the work and word of 
God is esstential. He opposed orthodoxy on a large number of problems 
listed іп Hayát-i-JàwId.!9 ^ His controversies over some accepted doct- 
rines with the ‘ulama’ actually centred around his theory that Islam does 
not teach anything which conflicts with reason. In his early life he was 
himself an orthodox believer. By degrees, as his field of study widened, 
he had misgivings about most of the traditional doctrines and practices 
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which he either rejected or harmonized by his rational interpretation. 
Ijmà' is one of them. He validated it in his early career, but rejected in 
the long run. In point of fact, he rejected the ijmà' as defined and theo- 
rized by the classical jurists. He gave his own definition of iima“ contro- 
verting the one enunciated in the classical period. 


Sayyid Ahmad Khan differentiated ijmà' from custom (riwāj). 
He believed that ijmà' was confused with custom by the masses who were 
following custom in the name of ijma“. Hence he explained the definition of 
ijmà' and distinguished it from the latter. Defining custom he remarks 
that sometimes a new practice in society starts for unknown reasons. 
The masses keep on following it for a long time. This practice becomes 
binding on the people so much so that one is maligned in the society if one 
abandons it. But when evidence in support of that practice is searched in 
the SharI''ah, it is found nowhere. The prevalence of such an unfounded 
practice among the society is called custom (riwáj). И carries no authority 
at all. To regard such a practice as ап ijmà' of the community is heresy. 
But ijmà' is something different. Sometimes a fresh problem emerges in 
the society. The scholars attempt to find out its answer from the Qur'àn, 
Hadi th and practice of the Companions after deep consideration. When 
the rule of law about any fresh case is known to all, the evidence in support 
of the rule is also widely known. The rule is then followed by the people 
in general after realizing the evidence from the Shart'ah. Searching for an 
injunction or deriving a rule about a fresh situation from the Qur'àn or 
the Sunnah and practising it generally is called ijmà'. After the passage of 
first three generations of Islam any new practice which is not founded on 
the Shart'ah is a religious innovation (bid'ah). On the contrary, any point 
which is agreed upon by the community through the process of ijmà' 
becomes a part of the Sunnah. The Qur'an states that anything which the, 
Muslims follow as a prescript of religion is right. He adduces the Qur'ànic 
verse 4:115 in support of the authority of the *way of believers'. The autho- 
rity is due to its Islamicity and not for any other reason. The edict of a 
king or the decision of a judge means the edict or the decision issued by them 
as king or judge and not for some other quality. Similarly, the *way of 
soldiers’ or the ‘way of saints’ indicates the way which they adopted for 
their soldierly qualities or for their saintliness. Hence the authority of the 
‘way of believers’ is due to their Islamicity. This is supported also by 
a tradition which says: “What the Muslims consider good is good in the 
eyes of God,’ implying that what the Muslims consider good for them is 
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good with God, too. Finally, all that is agreed upon by the Muslims is 
a part of the Sunnah, and all that is practised as a custom among the 
Muslims but has no basis in the Sharl‘ah is innovation (bid‘ah).2° 


In this interpretation of ijmà' Sayyid Ahmad Khan does not deviate 
from the orthodox point of view. All that he stresses is that ijma‘ must 
have some evidence and support from the Qur'àn or the Sunnah. He 
regards the practice of the Muslims in the first three generations of Islam, 
ie. the Companions, Successors, and followers of the Successors, as the 
Sunnah and ideal practice. But he condemns the customs and practices of 
the later generations as innovations. He quotes the tradition *my com- 
munity will not agree on an error’ to substantiate ijma‘. Even in the 
presence of this tradition he does not take anything as ijmda‘ unless it is 
supported by the Qur'an or the Sunnah.2! But in his later writings he 
looks askance at ijmàá'.?2? Sometimes he rejects it totally and sometimes 
he considers it a secondary source or a confirmatory principle.23 This 
led his critics and biographers to describe him as an opponent of ijma‘.24 
It appears that there is some confusion in the assessment of his point of 
view about ijma‘. In fact, he did not reject its authority. Where he does 
so he means that іта" is not an authority by itself, independent of the 
Qur'àn and the Sunnah. According to one point of view, supporting evi- 
dence is not necessary for the validity of ijmà'. It is recognized without 
evidence taking its existence in good faith, that might be known to the early 
generations. But Sayyid Ahmad Khan validates та“ provided it is suppo- 
rted by some evidence. We reproduce below his rejoinder to the criticism 
of Sayyid al-Hajj on his belief about та“. 


“Sayyid al-Hajj states that my belief is that ijma‘ of the community 
or adherance to the way of believers in general, or to argue on the 
basis of the opinion of an “alim (learned) carries no weight, and that 
ijmà' is no authority. In fact, there is no truth in acsribing this 
belief to me. What is true is that the ijma‘ of the community, or 
adherence to the way of believers in general, or the ijmà' which has 
no evidence in its support from the Qur'àn or the Sunnah, is not 
an authority. The community or Muslims never agreed, or ijmàá' 
was never reached, on a question which lacked evidence from the 
text (of the Qur'àn or the Sunnah). Rather all questions not founded 
on the Qur'an or the Sunnah are disputed." 25 


This statement of Sayyid Abmad clearly refutes the presumption that 
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he rejected the authority of ijmà'. We find that his views were shared 
in the past by men like Ibn Hazm and Ibn Taymiyah. They were not 
opponents of ijma‘ but in fact they emphasized the necessity of evidence. 


Sayyid Ahmad Khan actually held that the doctrine of ijma‘ was а 
progressive concept. It should march with the time to solve fresh prob- 
lems. Hence sometimes he invalidated even the та“ of the Companions 
on a certain point contending that a fresh ijmà' should be substituted for 
it in view of the change of circumstances. The ijmà' reached by the scho- 
lars in the past is not binding if the situation changes. Hc argues that the 
ijmà' of certain scholars in the past might have taken place in a different 
situation which does not obtain now. With the change of situation their 
ўта" lost its force, indeed, validity.26 Professor Aziz Ahmad rightly ob- 
serves, “Не tried to resolve the difficulties inherent in our traditional sources 
of Muslim law by a dialectical rationalist exegesis of the Qur'àn; by his- 
torical scepticism in scrutinizing the classical data of the hadith; by an 
almost unlimited emphasis on ijtihad, as the inalienable right of every 
individual Muslim; and finally rejecting the principle of ijma‘ in the classical 
sense which confined it to the ‘ulama.”27 


His colleague and associate Muhsin al-Mulk Mahdi ‘Ali Khan 
(d. 1325 А.Н.) wrote a detailed article on ijma‘ published in Tadhib al- 
Akhlàg. In this article he fully explains the point of view presented by 
Sayyid Ahmad about тай“ and refutes the classical stand. He demurs 
that the Muslims regard the practices and customs prevalent among the 
society as та‘. He refutes the idea that by faith is not meant adherence 
to the custom, but to the Qur'àn and the Sunnah. The only authority to 
be followed in religion is the Qur'àn because it is established by tawatur 
and agreed upon by the Muslims en masse. Hadith is inferior to the Qur'an 
in respect of certainty and decisiveness. Јјта* is therefore no authority 
by itself. It constitutes an authority when supported by an evidence from 
the Qur'àn or the Sunnah. Rejection of this type of ijmà' is heresy. Ijma' 
is the agreement of the Muslims on rules established by the text of the 
Qur'àn or of the Sunnah directly and not on rules derived from these sources 
indirectly. The text, for instance, may be ambiguous, and if ўта“ is 
reached on its meaning, such an іјта' is no authority. Jjmà' should not 
indicate more than what the text indicates. In this sense ijmá' is a con- 
firmatory and secondary source of law. Further, he contends that when 
the jurists are not infallible in their individual interpretations, how can they 
be immune from error in their collective agreement? They might have 
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agreed on an error in the past, and this error can be removed in subsequent 
ages when it comes to light. Finally, he criticizes the ‘ulama’ by saying 
that the doctrine of ўта’ was formulated by these jurists to justify their 
wishes and whims. As a matter of fact there is по ijmd‘ on points of detail 
derived from the Qur'an and the Sunnah.?* It is not courect to say that 
this principle was formulated to fulfil the wishes of the *ulamà.' In fact, it 
came into being to integrate the community. 


III 


*Ubayd Allah Sindh! (d. 1363 A.H.), although influenced in no small 
degree by Shah Wall Allah, gave his own interpretation of ijmd.‘ Shah 
Wall Allah had narrowed down та“ to the Caliphate of Abū Bakr, ‘Umar 
and the early phase of the Caliphate of ‘Uthman, because in his opinion 
no disagreement was found during this period.29 But ‘Ubayd Allah 
Sindhi extended it to the rule of the Umayyads. He describes the agreed 
practice and legal decisions of the Companions as Sunnah, and the agreed 
practice and decisions of the Successors until the end of the Umayyad re- 
gime as ijma‘. The Sunnah, according to him, means the by-laws derived 
from the Qur'àn by the Prophet and the first four Caliphs and the Com- 
panions. The Qur'àn is the basic law of Islam and therefore it is immut- 
able. The Sunnah is the subsidiary law framed from time to time in the 
age of the Prophet and the Companions. The Prophet and tlie Compa- 
nions formulated certain by-laws through mutual consultation during the 
period closing with the death of ‘Uthman. The Prophet himself, being 
commanded to consult the Companions, described by the Qur'àn as 'the 
first to lead the way of the Muhajirün and the Ansar,’ formulated these by- 
laws known as the Sunnah. According to the Hanafi jurists, the Sunnah 
is the practice and model behaviour of the Prophet and of the pious Caliphs. 
This Sunnah, i.e. the by-laws, has been derived from the Qur'àn itself. It 
corresponds to the Indian Penal Code and its criminal laws. The former 
is the fundamental law, while the latter are its details and derivatives. 
Hence the Sunnah, being the by-laws of Islam, is flexible.39 

*Ubayd Allah Sindhi draws a sharp distinction between Sunnah 
and ijmà'. The by-laws formulated by the first category of the Compa- 
nions are known as Sunnah, while the by-laws framed by their followers, 
described by the Qur'an as ‘those who followed them in goodness’ are 
ijmà'. The difference between the two is that whereas Sunnah signifies 
the behaviour of the Prophet, ijma‘ denotes the agreement of the Muslims 
alone. Further, it is worthy of remark that agreement is necessary for 
both Sunnah and ijmàá'. Sunnah is not an isolated decision or practice.?! 
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‘Ubayd Allah Sindhi has analysed his point of view about ijmà' 
in detail. We present a summary translation of his discussion. By ijma‘ 
is meant the agreement rcached through the process of mutual consultation, 
majority opinion and debate. The Qur'àn, being the fundamental (source 
of) law of Islam, was strictly followed by the first category of the Compa- 
nions, the Muhàjirün and the Ansar. Every word and deed of this body 
was appreciated by God. The period of this generation ended with 
the death of ‘Uthman. The way that this generation of the Companions 
acted upon the Qur'àn, and the laws derived by them from the fundamental 
source-book of Islam became binding on the later Muslims. The strict 
adherence in letter and spirit to the decisions made during this period. i.e. 
“epoch of agreement," is known as “following in goodness" in the Qur'ànic 
terminology. This body, “the followers in goodness," like the previous 
generation, is duty-bound to formulate laws keeping in view the changing 
conditions of the society with the passage of time. The decisions agreed 
upon by this body will be called the ijma‘ of this generation. These 
decisions will be binding on the people. In a word, ijma‘ denotes the deci- 
sions agreed upon by the body of Muslims in toto or by majority. This 
sort of та“ can be reached in modern times and will continue for good. 
This is not confined to a particular age. The condition for this sort of 
ijmà' is that this agreement should be reached by the body which bears 
the quality of those who “follow in goodness." In other words, this body 
should consider the decisions of the Prophet, and those taken during the 
period of agreement of the Muhdjiriin and the Ansar to be an authority in 
addition to the Qur'án. In fact, their decisions are not something separate 
from the Qur'an; they are the by-laws which explain the Qur'an. If this 
body is not allowed to frame laws in fresh situations, then no developing 
order and no progressive body can survive for long. 'Ubayd Allah 
Sindhi repeatedly emphasizes that та“ is not an independent authority. 
This is indeed the agreement of the body which rules by the Qur'an. The 
Qur'àn is the basic law of Islam acted upon by the first category of the 
Companions. Sunnah is the ijmd' of the first generation of Islam and 
Fiqh is the ijmà' of the later generation who “followed their predecessors 
in goodness.” 32 


‘Ubayd Allah Sindhi considers Muwatfa’ of Malik the most sound 
and authoritative work in Hadith and Fiqh literature. For this he gives 
the reasons that disagreement arose among the Companions after the death 
of ‘Uthman. But Medina remained immune to schism during the civil 
wars because ‘Ali shifted his capital from Medina to Kufa. The heritage 
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of learning at Medina also remained intact during the Umayyad 
regime because they had their capital at Damuscus. Malik’s Muwaffa, 
therefore, contains the agreed decisions made during the period beginning 
from the orthodox Caliphate until the end of the Umayyad regime. The 
seven jurists of Medina preserved this agreed practice and decisions of the 
early generation now recorded in al-Muwafta.’33 


Finally, he adduces another argument in favour of ijmá'. Follow- 
ing the line of argument advanced by Shàh Wali Allàh he also contends 
that the legitimacy of Abü Bakr's caliphate and of the authenticity of the 
recension of the Qur'àn prepared in the reign of ‘Uthman depend on the 
legitimacy of ijma‘. If ijmà' is no authority, the legitimacy of both would 
be challenged. Не explains the meaning of ijma‘ in modern terminology. 
In modern times the term ‘ordinance’ of the central (ruling) body is used 
instead of ijma‘. What is called the ordinance of the central ruling autho- 
rity today was called ijma‘ in the past. No political movement can suc- 
ceed without recognizing the decisions of central authority.34 


IV 


Another celebrated thinker on juristic problems of our day was 
Dr. Muhammad Iqbal (d. 1357 A.H.). He was himself a lawyer and had | 
a keen interest in the reconstruction of Islamic law on modern lines. 
He was not out and out a modernist, but a liberal orthodox like Shah Wali 
Allah. Having studied the Muhammadan Thoeries of Finance by Aghnides 
he had misgivings about the juristic principle that ijma‘ could repeal the 
Qur'ànic injunction, as stated by theauthor. This moved him to ask Sayyid 
Sulaymàn Nadawi (d. 1373 A.H.) a series of questions about Islamic juris- 
prudence, particularly about іта. Sulayman Nadawi replied that the 
author had misinterpreted the orthodox point of view on this question. 
Ijmà' cannot abrogate any Qur'ànic injunction, but can only particularize 
or generalize it as an explanation of the text. Iqbal again asked him 
whether this sort of particularization was confined to the Companions or 
every jurist could do it. Further he enquired him if any decision of the 
Companions had contradicted the Qur'ànic text, and if so, did it mean that 
they had some other text which abrogated this text, and which remained 
obscure? The point in question is whether there exists any decision of 
the Companions -which conflicts with the Qur'ànic text on the presump- 
tion that they must have had some evidence from the Qur'àn. Is this 
presumption a *'legal fiction" based on good faith? He pointed out to 
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Nadawi that al-ÁmidI's discussion of this problem shows that the ўта“ 
of the Companions could override a Qur'ànic injunction — a view that 
supports Aghnides's point of view. The evidence possessed by the Compa- 
nions must have been a tradition of the Prophet, if not the Qur'ànic verse. 
From this it follows that a tradition can repeal the Qur'ànic injunction as 
generally held by the classical jurists. But Iqbal rejects the principle 
that a tradition can repeal а Qur'ànic text.35 We have quoted these ques- 
tions asked by Iqbal to show that he was not a rigid thinker on such prob- 
lems. He was a staunch critic of those classical doctrines which contra- 
dicted reason or became obsolete with the passage of time. He interpreted 
Islamic doctrines in a liberal and rational way that could be applied to the 
modern Muslim society. 


Let us give a few more examples of his liberalism. Iqbal agrees 
with Ibn Taymiyah who criticized the Hanafi principle of reasoning by 
analogy and ijmà' as he thought that agreement was the basis of all 
supersitition.36 He holds that the purpose of state in Islam is to 
transform ‘spiritual’ and “ideal principles’ into practice, and to embody 
them into a definite human organization. The state in Islam is not headed, 
according to him, by the representatives of God on earth, as the classical 
doctrine says.? He is profoundly impressed by the views of the grand 
vizier of Turkey who advocates the freedom of ijtihad to rebuild the law of 
Shart‘ah in the light of modern thought and experience.38 He agrees 
with Turkey’s ijtihad that caliphate or imamate can be vested in a body of 
persons or an elected assembly. He considers this measure to be ‘perfectly 
sound’. He believes that the republican form of government is consistent 
with the spirit of Islam.39 He admires Turkey for its intellectual and re- 
ligious awakening and the consequent attempt to reconstruct Islamic society 
on modern lines and exhorts the Muslims of the world to follow them. 
He courageously puts forward the idea that Islamic law is ‘capable of 
evolution.’ He had a longing to reorient the Islamic law on the basis of 
the Qur'an. This is implied from his remarks: “....... provided the world 
of Islam approaches it in the spirit of ‘Umar, the first critical and indepen- 
dent mind in Islam, who, at the last moments of the Prophet, had the 
moral courage to utter these remarkable words, “Тһе Book of God is suffi- 
cient for us."*0 Ву his liberal interpretation of the Sharl'ah law he was 
working for the renaissance of Islam as in Turkey.*! 


The revision of Islamic jurisprudence in the light of modern situa- 
tion prevailing in the Muslim world is the principal aim of Iqbal. He 
thinks a deeper study of Islamic law will frustrate the advocates of the 
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view that Islamic law is stationary. The classical Figh of Islam requires 
critical discussion, though this will offend most of the orthodox Muslims.42 
Figh should be changed in view of the change of circumstances. The 
founders of Figh never claimed finality of their views. The funda- 
mental legal principles are to be interpreted in the light of the experience 
of modern Muslim generation.43 Summing up his reasoning to revise 
the Islamic law he remarks, “Тһе result is that while the people are moving, 
the law remains stationary.” 44 


In order to reorient the Figh of Islam, Iqbal had to give a new 
meaning and fresh interpretation to the doctrine of іта‘. The classical 
theory of ijmà' portrays it as an ideal and a principle of deciding the dis- 
puted cases by the unanimous consensus of the community or of the 
‘ulama.’ It does not suggest any machinery for Jjma‘ which may function 
in the form of an institution like the church in Christianity or similar other 
bodies in other religions. Jjmáà'is a doctrine, a principle, a vital. source 
of law, and a process of deciding cases with an avowed authority according 
to the Islamic jurisprudence. But it is not an institution. It remained 
amorphous throughout history. Modernists criticize Zjmà' for its loose- 
ness of organization and seek to turn it into an institution. Iqbal is one 
of them. He is of the view that ijmà' is an important legal notion, but it 
remained merely an idea and did not assume the form of a permanent 
institution. This might be due to the opposition of the monarchy after the 
pious caliphate. Individual ijtihad was more in keeping with the wishes 
of Umayyad and ‘Abbasid caliphs than those of the permanent assembly. 
But in modern times new world forces and political experience of European 
nations are justifying the idea and value of ijma‘.45 Не believes that the 
transfer of power of ijtihād to a Muslim legislative assembly is the only 
possible form of ijma‘ in modern times. This will also secure contribution 
from laymen who possess insight into affairs. But there are difficulties 
for an assembly consisting of non-Muslims, as was the situation in India 
before partition. This is because a non-Muslim legislative assembly can 
hardly exercise ijtihad.46 


Iqbal remained a firm believer in the idea of a Muslim national 
state in India which appeared later in the name of Pakistan after his demise. 
He therefore poses a question about the function and activity of a modern 
Muslim legislative assembly. He is opposed to the view that such an 
assembly should comprise purely laymen or the ‘Шата’. He suggests 
that both the elite and the ‘ulama’ should be present in the assembly. 
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Rather the ‘ulama’ should form a vital part of the assembly for guidance 
on matters relating to religious law. Furthermore, he expresses the opi- 
nion that in order to remove the erroneous interpretation of Islamic law 
steps should be taken to reform the legal education in the Muslim 
countries combined with the intelligent study of modern jurisprudence.4? 


He thinks a separate ecclesiastical committee of the ‘ulama’ is 
a dangerous arrangement. Such a committee constituted under Persian 
constitution in 1906 might be useful in Persia, as the Shi'ah held that the 
king was a custodian. The imam exercises supreme authority in religious 
affairs. Тһе ‘Шата’ as representatives of the Imam supervise the life of 
the community. Nevertheless, he doubts whether the ‘ulama’ can repre- 
sent the Jmam in the absence of an apostalic succession. Such an arrange- 
mentis dangerous, but can be introduced as an experiment in Sunni 
Islam.48 Не considers this arrangement dangerous because Sunni Islam 
is democratic in character. There is no one single authority like the in- 
fallible Imam. Hence both the ‘ulama’ and the laymen play an equal role 
in the legislative assembly. 


We have stated earlier that Iqbal asked Sayyid Sulaymàn Nadawi 
some questions about ijmà'. In his lectures he has discussed these points 
at length and replied to them. He refutes the opinion of Aghnides that 
ijmà' can repeal the Qur'ànic injunction by saying that he was confused 
by the term naskh which carried a wider meaning and did not mean annul- 
ment exclusively. He discusses another point whether the ijmda‘ of the 
Companions is binding on the later generations even in the altered circum- 
stances. To this he replies that ijmà' of the Companions is binding on later 
generations in some cases, and not in all cases. He draws a distinction 
between questions relating to point of fact, and those relating to point of 
law. Іп the former case the та“ of the Companions is binding because the 
Companions alone possess the knowledge of those questions. Such 
questions cannot be answered by analogy and individual interpretation. 
In the latter case the ijmà' of the Companions is not binding because such 
questions relate to interpretation which is a right of every competent 
person. In support of his point of view he quotes al-Karkhi about the 
Sunnah of the Companions. Не remarks, “Тһе Sunnah of the Companions 
is binding in matters which cannot be cleared up by фїуйз, but it is not so 
in matters which can be established by фїуйз.'49 


It can be inferred form his discussion on ijma‘ that he wants to 
convert it into a viable and living institution with full-fledged machinery 


242 THE DOCTRINE OF UMA‘ IN ISLAM 


to put its decisions into practice. The Muslim legislative assembly is the 
best organization for this purpose. That ijmà' should be converted into an 
institution is a point in dispute between the scholars of our day. Some 
are opposed to this idea. We give presently the views of Dr. S.M. Yusuf, 
the critic of Iqbal's views on тай“. 


Iqbal was mistaken in holding his view about ijmà' as a permanent 
institution for the lack of organization in Islamic legislative activity. In 
fact, this shows his superficial knowledge about the nature and growth of 
Islamic society. Ijtihad and ijmà' were diffused among the whole commu- 
nity. They were never a privilege of a particular class or body. To or- 
ganize them into permanent 'rigid' mechanical institution is dangerous. 
It will lead to “rigging and regimentation." Jjtihàd is ‘non-transferable 
right' of any competent scholar to exercise his mind to find out a solution 
of fresh problems which crop up in the wake of the march of time. Ac- 
cording to the classical theory of ijmà' the number of mujtahids varies with 
the change of education and culture. A mujtahid is recognized by the 
community by virtue of his personal qualities and merits as known during 
his whole lifetime, and not through the election compaign or the award 
of certificates. No machinery is employed for the recognition of their 
qualities. Тһе process of arriving at ijmà' in Islam is entirely different 
from that of legislation in the modern elected assemblies. When the 
mujtahids give their opinions on a certain point, it passes through the 
process of ‘conflict’ and ‘survival of the fittest.’ The process of ijmà' is 
identical with that of the natural selection in the physical world—a process 
that cannot be measured by the yardstick of Mathematies. It is very 
slow and sometimes takes a generation for its completion. Unlike the pro- 
cedure in the legislature, no effort is made to silence the opposition or to 
defeat the minority in the process of ijma.‘ On the contrary, opposition 
is tolerated patiently until the ijmà' is established. Once ijma‘ after a long 
time is achieved, their remains almost no ‘disagreeing’ minority waiting for 
its turn to enforce its point of view. An ijmá' is established, after long 
patience, endurance and stability. There is no ijtihad for the sake of 
ijtihad in Islam. It is resorted to in the wake of a certain persisting need 
in an unprecedented situation. 


The reason for closing the door of ijtihad, says Dr. Yusuf, was 
that the Islamic culture and civilization in the medieval period reached 
their zenith. The corpus of Islamic law developed to the extent that it 
could cater for all the needs of the time from the family life to the problems 
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of war and peace. The law became static because the society in the medi- 
eval times was static. Tt was not moving as rapidly as in our day. This 
was a period of decline for Muslims. The Muslims of those days were 
more aware of their needs than the Muslims of today. In fact, there was 
more need of codification rather than that of the ‘forward movement of 
ijtihad.' Nevertheless, some work was done in India and Turkey in this 
field. 


Theoretically, the door of ijtihàd is open today. But it is the 
privilege of competent scholars and not of laymen. Modern legislative 
councils would violate this privilege. Iqbal's anxiety for an organization 
of legislation led him to compromise. Further, his suggestion that both 
‘ulama’ and laymen should take decisions in a legislative assembly is not 
reasonable. Such a combination is impossible, rather ‘a contraditction in 
terms. In the West a layman has freedom of opinion in all social and 
political matters because legislation there stems from the will of the people. 
But in Islam, it is based on the Qur’an and Sunnah which can best be 
judged by a competent scholar alone. 


Ijtihad precisely means ‘individual effort’ which is neither indepen- 
dent nor free. It is grounded in the direct guidance of the Qur'àn 
and Sunnah. Pure reason will result in an "interpolation into the 
Shari‘ah.” Iqbal is impelled to use thé term “free ijtihad" in view of the 
weak position of Turks relating to the recognized principles of Fiqh 
and Usül. In t'- sphere of physical sciences there is no room for “free 
science’ (science based on the opinions of laymen). Similarly, on religious 
plane in Islam there is no room for free ijtihad (ijtihad based on pure reason 
and opinoins of laymen). Free ijtihdd really means freedom of the cons- 
cience of a mujtahid from political authority. How can it be achieved in 
the presence of an organized and permanent institution? It is easier to 
win over a limited and defined body than an unlimited and undefined body 
of scholars recognized by the community for their persana qualities, 
qualifications, experience and competence. 


Dr. Yusuf differs with Iqbal on the point that the Umayyad and 
the ‘Abbasid caliphs had not organized a legislative assembly because 
they feared lest the assembly should become too powerful for them. 
History refutes this idea. The mujtahids themselves resisted the caliphs 
in their move to recognize their legislative status. ]bn al-Muqaffa' could 
not succeed in his attempts to influence the caliphs to eliminate (ће іпаіуі- 
dual judgements, sometimes conflicting, of the mujtahids for fear of public 
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opinion led by the ‘Шата’ against him. Power politics failed to black- 
mail the conscience of the community which manifested itself in the form 
of ўта". “Thanks to the absence of rigid origanization", says Dr. Yusuf, 
“по one is able to lay his hands on Islam; when anyone tries to hammer 
Islam, he ultimately finds to his chagrin that he has only been beating in 
the air." 50 


Dr. Yusuf could not probably understand Iqbal's view on ijmd‘ 
correctly. He is not granting right of ijtihad to a layman.  Jjrihad in his 
opinion will be exercised by the mujtahids and competent persons, but in 
cooperation with specialists in other fields. Jjtihad today cannot be 
exercised in isolation. Modern conditions demand that it should be exer- 
cised collectively. A mujtahid may be expert in Islamic learnings, but he 
cannot claim to be perfectly acquainted with the social conditions of a 
country and the diverse nature of its problems. All that is stressed by 
Iqbal is to make a collective endeavour for Zjtihàd in modern times. The 
right place for this purpose is legislative assembly. Legislation is meant 
for society and not for the individual. The opinion of a mujtahid will no 
doubt carry weight in the assembly due to his expertise in religious matters. 


He seems to be opposed to a regular organization for ijma‘. In 
a sense he may be correct in his view. We must however ask him: Ijma' 
takes a generation, sometimes rather more, for its establishment. What 
would be the method of finding an answer to the immediate questions in 
the absence of an organized machinery? 


У 


Mufti Muhammad ‘Abduh of Egypt (d. 1323 А.Н.) is another 
modern thinker who interprets ijma‘ in a liberal and progressive manner 
to make it practicable in the Muslim society. He criticizes the classical 
theory of ijma‘ in respect of (1) its evidence, (2) its definition, and (3) its 
rigidity of character. He thinks ijmà' is not based on the Qur'ànic verse 
4:115 nor on the tradition “ту community will not agree on an error," and 
similar other verses and traditions adduced by the classical jurists. He 
believes that ijma“ is not the agreement of the jurists, as generally defined, 
but the consensus of the men in authority (ulu'l-amr), as supported by 
verses 4:59 and 4:83. Jjmà' of the previous generations can be repealed 
by a subsequent ijmà' if it is not practicable in the changed circumstances. 
We shall elaborate these points in the following paragraphs. 
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Verse 4:115, inter alia, is generally adduced by the classical juris:s 
to substantiate the doctrine of та‘. Јута" is identified by them with the 
“way of believers." But 'Abduh disagrees with them. He contends 
that according to the classical definition ijmá' means the agreement of the 
jurists after the death of the Prophet in any generation. But the verse in 
question was revealed in his lifetime and not after him. How can the 
“way of the believers” of the Prophet's generation be identified with the 
ijmà' of the Muslims after him.5! Here 'Abduh appears to be subjectivc 
in his criticism because he seeks the truth of ijmà' on the basis of verses 
4:59 and 4:83 which enjoin obedience to the men in authority. One 
might tell him that these verses too were revealed during the time of the 
Prophet. How can the agreement of men in authority of the later days be 
valid after the demise of the Prophet? In fact, all such verses in the Qur'àn 
do not refer to such doctrines as ijma‘, as ‘Abduh himself admits,52 but 


speak in general of the unity of Muslims and condemn schism and 
disunity among them. 


As regards the well-known tradition about ijma‘, ‘my community 
will not agree on an error,’ ‘Abduh thinks it does not speak of ijmā‘ at all. 
He contends that ijmà' is arrived at after the exercise of ijtihad. Ап error 
in ijtihad cannot be taken as straying from the right path and truth (dalalah). 
А mujtahid performs his duty by exercising ijtihad which might be right or 
wrong. His mistake in ijtihád is parallel to the mistake of a person who 
misses the right direction of prayer despite his best efforts. (From this 
he concludes that ijmà' is revocable). He, therefore, refutes the view that 
the tradition in question means the ijmáà' of the community.5? 


He states that the word ijmd‘ is not found in the Qur'àn or Sunnah 
in its technical sense. Instead, the word jamd‘ah has been frequently used 
in the Prophet's traditions which imply the same meaning as contained in 
the term ijmà' i.e. agreement and unity of Muslims. In contrast to the 
term jamá'ah the terms ikhtilaf (disagreement) and tafarrug (disunity) 
are found in the Qur'áàn and Sunnah. There are a number of traditions 
which exhort the Muslims to remain united and to abstain from disagree- 
ment. He then cites many Qur'ànic verses advanced by the jurists in sup- 
port of the unity of the community (jamá'ah) along with their interpretation. 
He remarks that some of these verses and traditions signify the unity of 
Muslims and others speak of the agreement of the “men in authority." 
But none of them means ijmà' in its technical sense.54 
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As regards the classical definition of ijma‘, 'Abduh considers it 
erroneous. He contends that the classical definition, i.e. the agreement 
of all jurists, does not conform to the point of view that ijmà' is the con- 
sensus of ahl al-hall wa'l-'agd. The jurists, as they are defined in classical 
Fiqh. are not conversant with the socio-political interest of the community, 
such as the problems of peace and war, finance, administration, and others. 
These jurists can be relicd upon at most in respect of their deep knowledge 
of classical Fiqh and procedure of deciding legal cases. But in modern 
times the genre of these problems has completely changed; hence the know- 
ledge of classical Figh cannot be sufficient for becoming a competent 
mujtahid today.53 Further, the decision taken on the basis of ijmd‘ is said 
to be infallible. But it is worthy of note that the consensus of jurists cannot 
be immune from error, particularly when they are two or three in number. 
Some jurists have rather exaggerated the infallible character of ijmà' 
stating that it is as infallible as the decision of the Prophet. Others have 
remarked that the action agreed upon by the jurists is identical with the 
action of the Prophet. Deriving the idea of infallibility from the tradition 
“ту community will not agree on an error" they make a tall claim that 
there is no possibility of error in the agreement of jurists. On the other 
hand, if there is no jurist in the community, and the agrcement is reached 
by laymen, the whole community might agree on an error. Some invali- 
date the classical theory of Jjma‘ and consider it impossible. Its definition 
is disputed among the scholars, whether it means the consensus of the 
Companions, or the agreement of followers of the Companions, or thc 
agreement of the members of the Prophet's family, or the practice of the 
people of Medina іп the first generation. Some stipulate tawátur for 
its validity and others support of the public consent. How can the defini- 
tion of ўта“ be correct when it has so many differences?56 


‘Abduh says that literally ijmā' means ‘putting thc things 
together,” “determining upon an affair, and ‘resolving or deciding 
upon a matter’ Ajma‘u al-amr wa'l ra'y means ‘they composed and 
settled a thing or opinion which has been decomposed and unsettled,’ or 
*they determined, resolved or decided upon an affair so as to make it firmly 
settled.” Such a determined and settled decision is reached after mature 
thought and reflection, and close study in shi#ra. The Qur'ànic verse 10:71 
implies that ijma‘ is followed by necessary measures for its enforcement. 
Verses 2:15, 12:102, and 20:64 indicate that ijma“ on a certain point can be 
reached by the opinion of a single person or a body. He presents a num- 
ber of prophetic traditions and Arabic maxims to substantiate that ijma‘ 
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means "firm determination" and “putting the things together.” Broadly 
speaking, it connotes to bring in order what is in disorder.5? By all this 
discussion he tends to prove that тай“ substantially does not mean the 
agreement of people or of a body on a certain point; it stands for making 
an unsettled and confused matter abundantly clear. It is not necessary 
that the opinion of all and sundry be sought to arrive at an ijma‘. This 
can be done by one or more than one person. Referring to the statement 
of ‘Umar, Ibn Mas'üd and Ibn Hanbal, he says that the word | ijmà' oc- . 
curring in these statements docs not mean the agreement of the jurists, but 
carries its non-technical meaning, i.e. firm determination on a matter. 
Moreover, he remarks that there were thousands of mujiahids in the early 
period of Islam. How could it be possible to count them and assemble 
them for the sake of ijma‘?5* ` 


_ Really speaking, “Abduh observes, ijmd‘ means the consensus of the 
whole Muslim community in a particular generation. Since gathering the 
whole community is not practically possible, the representatives of the 
community, i.e. ulu'l-amr (men in authority) in the broader sense of the 
term, will be assembled and their agrecment will serve as the agreement of 
the whole community. In fact, the classical theory of implicit and explicit 
ўта" of mujtahidün is not traceable in early Islam.59 


He gives much weight to the term ulu'l-amr (men in authority) which 
occurs in the Qur'ànic verse 4:59. This verse contains four important 
fundamental principles of the Sharl'ah. The whole doctrine of ijmá' 
anchors оп the term ulu'l-amr. Opposing the traditional meaning of the 
term, he interprets it in a wider context. Ulwl-amr (men in authority) 
in every nation, in every town, and in every tribe are well-known people. 
They are the men in whom all people place their reliance in respect of their 
religious and temporal affairs by virtue of their wider knowledge and sound 
opinion. There existed such a group of people in the lifetime of the Pro- 
phet. This body existed in Medina before the conquests of Islam; they 
spread later on throughout the Islamic world. People consulted them on 
the occasion of taking an oath of allegiance (bay'ah). in shird, in political, 
administrative, and judicial matters. At the time of electing a caliph in 
medieval times, military commanders and chiefs from among the people 
were sent to seek their consent.69 


The term wlu'/-amr is sometimes construed to mean kings and 
despots. But it should be noted that the verse in question was revealed 
during the time of the Prophet when no kings and despots existed in Islam. 
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It is implied from this verse that there must always exist in the community 
men of opinion who possess acumen in social and political affairs, and are 
competent for deriving rules from the Qur'an and Sunnah. This body was 
known as ahl al-shurà and ahl al-hall wa'l-'aqd in medieval times. Their 
significance lay in the fact that even the general bay'ah (oath of allegiance) 
for the caliphate was not valid without their consent. By the existence of 
this body in Muslim countries disagreement can easily be eliminated and 
the community can be saved from its perils. By means of this institution 
judiciary, administration, and politics can be organized on right lines 
in the changing Muslim society. As regards dogma and rituals, they 
should be followed in the light of the agreement of the past generations 
(salaf) without making any change therein.6! 


He expresses the opinion that men in authority (ulu'l-amr) in modern 
times are the eminent (religious) scholars, commanders of the army, big tra- 
desmen, peasants, people working in public service departments, directors 
of companies and societies, leaders of political parties, celebrated writers, 
physicians, advocates, managers and editors of the dignified journals — 
people in whom the community places its confidence in important affairs, 
and consults them about the problems of daily life. People of every town 
perfectly know the person who is reliable and whose opinion is respected 
among them. Besides, the men in authority, being well known and disting- 
uished persons, should be in such a position that the ruler is able to 
recognize them and assemble them for consultation.62 


He suggests that the men in authority should be elected by the 
people themselves from the community. But it is doubtful whether 
the elected members would bear the requisite qualities. He answers 
that the community should be fully acquainted with the purpose of the 
election and qualities of the members. It would certainly then elect re- 
liable, competent and sincere persons suitable for the task. In case 
the community is ignorant of the purpose and significance of the election, 
it would certainly not elect the right men. It is not necessary to elect 
all men in authority from the community. They should be elected ac- 
cording to the requirement. If they are, for instance, one thousand in 
number in all, spreading in different towns of the country, one or two 
hundred would be sufficient, or whatever number might cater for the need. 
These members should be elected with the consent of the remaining 
competent members, but not elected formally. People may consult these 
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remaining members in their judicial and administrative matters for 
their competence and qualifications.63 


He holds that obedience to the men in authority is binding on the 
people as well as on the government, provided they are honest in their 
dealings and do not oppose what is established on the basis of the Qur'an. 
Sunnah, and tawütur, and decide cases by mutual and free discussion. 
The questions dealt with by them must relate to public interest. They 
have no say in questions relating to dogma and rituals. These matters will 
be decided directly on the basis of the Qur’an and Sunnah. This power 
of deciding cases, for which there exist no clear injunctions in the Qur'an 
or Sunnah, has been vested in them spontaneously by the people and not 
by any external force or temporal authorty. Hence it is correct to say that 
their.agreement on a certain point is infallible. 64 


He supports his interpretation of ulu'l-amr by the statement of 
al-Nishàpuri who holds the view that the term means reliable persons, 
men of opinion and men in authority — persons upon whom the whole 
community.relies. He criticizes Fakhr al-Din al-Razi for interpreting 
the term in a narrow ѕепѕе.65 


The system of shiird, according to ‘Abduh, in the Muslim community 
varies in method with the change of time and space. The Prophet pre- 
dicted that Islam would spread far and wide and the nations of the world 
would be subdued by the Muslims. This prevented the Prophet from lay- 
ing down once for all a concrete, permanent and inert methodology of 
shürà to be followed by the Muslims of all times. The reason is that 
the principles of skūrā compatible with the seventh-century Arabia with 
its simple and unsophisticated culture could not suit the shura of the com- 
ing ages. Hence he gave the community the right to choose and devise 
any method and principles of shürà in accordance with the needs of the time. 
Had he prescribed definite principles of shürà in accordance with the situa- 
tion of his time, the Muslims of the future generations would have taken 
them as a part of religion and applied them in every space and time. In 
fact, shürà is essentially a temporal affair. That is why the Companions 
are said to have remarked at the moment of the election of Abü Bakr, 
“The Prophet was satisfied with him for our religious affairs, why can we 
not be satisfied with him for our temporal matters?" This tradition clearly 
indicates that Muslims are better acquainted with their worldly affairs 
and they should manage them according to the existing situation.66 
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He is of the view that ijmà' of the previous generations is revocable. 
He rejects the classical theory that the ута“ reached in onc generation, 
especially the ijmà' of the pious Caliphs and the Companions, is eternally 
valid. He criticises the classical theory that ijmd‘ is the consensus of the 
jurists. A jurist may errin his individual interpretation  (ijtihad) but 
this error cannot be called straying from the right path. Hence the 
tradition ‘my community will not agree on an error’ does not refer 
to ijmá'. Furthermore, the mistake in searching for the direction of 
prayer is no mistake; the prayer is valid. By the same analogy. and 
also according to another tradition, the ijtihdd of a mujtahid is valid: 
indeed he is rewarded for this endeavour. When the rules of prayer 
and other rituals which bear permanent value can be changed in changing 
circumstances, why can the rules concerning political and judicial matters 
not be changed, particularly when they are based on ijtihad, ijma‘, and 
public interest? 


Secondly, adherence to the previous ijmá* is due not to its infallible 
character but to its utility, advantage and public interest (maslahah). 
The interest is sometimes visible and sometimes invisible because it 
too changes with the change of circumstances. Hence there is no 
reason for sticking to the ijmà' of the past. Further, he remarks that 
al-Shafi'l advocates a similar kind of йўта' in his Kitab al-Risálah. 
Ahmad b. Hanbal also believed in the same type of ¿jma ‘Abduh also 
adduces the opinions of Abū “Abd Allah al-Bagri and Ibn ‘Аі 
al-Hanball in support of his view that previous тай“ is open to modifi- 
cation if conditions change.67 


VI 


Ziya Gókalp, (d. 1343 A.H.), the eminent Turkish poet and socio- 
logist, devised a novel method of reinterpreting the Islamic law. He 
made a distinction between the traditional and social elements in the 
Sharl'ah law. In his opinion the social elements are based on ‘urf (mores) 
and not on tradition. His following statement shows that the social aspect 
of the Sharl'ah is flexible: 


“The sources of fikh are two: traditinal (naklr) shari'a, and social 
shari‘a. But the social shart'a is іп a continuous process of ‘be- 
coming, like all social phenomena. It follows, then, that part 
of fikh is not only liable to evolution in accordance with social 
evolution. and also has to change. The fundamentals of fikh 
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related to nass are eternally constant and unchangeable, whereas 
the social applications of these fundamentals which are based on 
the ‘urf of the public and on the ijmd‘ (consensus) of the scholars 
of fikh have to adapt themselves in accordance with the necessities 
of life.”68 


He distinguishes ‘urf (mores) from *üdah (custom). ‘Urf is gene- 
rally confused with custom, but this is not the real case. There is a partial 
general-particular relationship between 'urf (mores) and custom. Cus- 
toms are not 'urf (mores) because they are sometimes accepted and some- 
times rejected by the community. Rejected customs are also transmitted 
from previous generation to the present опе. But there can be no rejected 
‘urf (mores). ‘Urf contains those rules which are accepted by the com- 
munity. ‘Urf means ‘the by-product of its (community's) real legal 
life, which constitutes the living law of the community,’ and it stands for 
*the norms living in the consciousness of the people who interpret, and 
apply to the actual, the formulae written in the law books.'69 Public 
opinion, mores, customs, usages, consensus of the scholars, and the nega- 
tive decisions of the Sharf‘ah are all forms of *иг/.79 There is a maxim 
already recognized in classical jurisprudence that “action according 
to 'urf is like acting on the nagg."7! From this he infers that “under 
neccessity ‘urf may take the place of nass.”72 Generally speaking, ijtihad 
is not permissible in questions where nass exists. But according to some 
scholars, if nass is the outcome of ‘иг, then ijtihad is permissible there. 
By referring to such principles he seeks to expand the scope of 'urf neglected 
in classical times.73 


It may be noted that Ziya Gókalp was mistaken in understanding 
the meaning of the legal maxim “action according to ‘urf is like acting on 
the nass.” In this maxim the word mass does not mean the text of the 
Qur'àn or Sunnah. Here it means the provisions and conditions contained 
in an agreement, written or verbal, reached between two parties. This 
maxim means that if a condition has not been mentioned in the agreement, 
but that is understood and generally practised by the people as a custom, 
that condition will also be applicable like the other conditions mentioned 
in the agreement. If either of the parties violates that condition, that will 
be considered the violation of the agreement. The condition required by 
custom and general practice, though not mentioned in the agreement, will 
be taken into account as if it were mentioned in the agreement. For 
example, a man concludes an agreement with a tailor for sewing a certain 
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number of clothes. In the contract no mention has been made as to which 
party will supply the thread and buttons. Now if there is a custom pre- 
vailing in that locality that the tailors generally supply this material them- 
selves, the contracting tailor too shall supply the material.74 This maxim 
therefore cannot be a basis of argument advanced by Ziya Gokalp in supp- 
ort of 'urf. 


He lays great emphasis on 'urf because it constitutes the living law 
of the community. A law, according to him. which in itself is not alive 
and does not provide life cannot regulate the life of the community. Hence 
he divides Fiqh into ‘social fundamentals’ and ‘dogmatic fundamentals.’ 
The former is flexible and the latter is inflexible.75 Therefore, laws based 
on ‘urf, i.e. the value judgements of a people or of a given community, are 
subject to modification if the situation demands, according to the ‘collec- 
tive opinion’ or ‘national conscience,’ i.e. ijmà' of the community.7& 


Being essentially a sociologist, Ziya Gókalp applies the sociological 
values and principles to Islam. ` He distinguishes between ‘religious’ and 
*scular' in Islamic law. This is indeed a departure from the existing view 
that Islamic law provides rules for every act of life, both temporal and 
religious. It should be noted that Ziya Gókalp is not alone in classifying 
the Sharl'ah into flexible and inflexible elements. ‘Abduh, too, like him, 
distinguishes between rituals and other social, political and administrative 
matters. The former, in his opinion, are unchangeable, while the latter 
are open to change with the change of circumstances. Apart from variance 
in terminology and way of expression, both have projected the same point 
of view. Criticizing Ziya Gökalp H.A.R. Gibb obsreves: “Obviously, 
however, this attempt to distinction is purely subjective; and the setting 
of customary law on an equal footing with the revealed law, even if it is 
regarded as the deposit of the historical experience or the character of a 
given nation, is irreconcilable with the bases of Islamic thought.'"?7 


It is worthy of remark that Ziya Gókalp's approach to the problem 
is not purely secular. ‘Urf, according to him, is not equivalent to custo- 
mary law as Gibb presumes. He has explained this term in greater detail 
and identified it more or less with mores — a sociological term used in a 
wider sense. Moreover, he seeks to substantiate his proposition on the 
basis of the Qur'àn and the Sunnah. We find in the classical jurisprudence 
classification of the Shar!‘ah law into laws based on revealed texts (mansüs) 
and laws based on individual interpretation (mujtahad fih). The forme 
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are certain (gaf*I) and inflexible, and the latter speculative (Zann!) and open 
to change. Besides, there is a difference of opinion among the jurists on 
the question of abrogation of ijma‘ reached in the past. The abrogation 
of a rule based on ijma‘ is valid, according to the exponents of this theory, 
in case the situation demands. This implies that they recognize in the 
Shari*ah clements which are open to review. Ziya Gókalp calls such 
elements ‘urf according to the Qur'ánic terminology. This can well be 
reconciled with the bases of Islamic thought. 


VII 


Professor H.A.R. Gibb has dealt with the doctrine of ўта" in 
greater detail in his different works especially in Modern Trends in Islam. 
He has traced its origin, its development, justification, and the part it played 
in the integration of the community. He believes that absence of hierarchy, 
looseness of organization and tolerance of difference are the characteristic 
features of ijmà' which Islam advocates. To convert it into an organized 
institution, in an elected legeslative assembly, in a council of ‘ulama’ or a 
synod, like Christianity, is against its nature. He describes it as ‘conscience 
of the community,’ ‘voice of the people’ and a ‘general will’ which emerges 
after lapse of generations. He vindicates the informal decisions of ijmà' 
arrived at through the toleration of differences and imperceptible slow 
Progress of the general will by the pressure of public opinion. With 
this realistic approach to ijmd' he proffers a moderate outlook which is 
neither conservative (i.e. ijmà' of the ‘ulama’) nor modernistic (elected 
legislative assembly). We summarize his discussion of the subject in the 
following paragraphs. 


Іта" was originally introduced as a doctrine to substantiate the 
political structure in the second century of the Islamic era. The whole 
classical religious structure on different levels owes its rigidity and in 
turn stability to this principle. Тһе emergence of the class of ‘ulama’ 
was a natural and inevitable development. Although theoretically there 
is no clergy in Islam, the ‘ulama’ played an important role in providing 
guidance to the community and thus acquired the high prestige and reli- 
gious authority. They were recognized a« the representatives of the com- 
munity in faith and law, particularly against the authority of the state. In 
the second century, ijmā‘ (especially ijmà' of the learned) was regarded as 
a binding force. As tradition came to integrate the Qur’an, ўта" came 
to integrate the tradition. ` 
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Ijmá' gives the final validity to the "imposing structure of Islam." 
It guarantees the authority of the text of the Qur'àn and of the tradition. 
Ijmà' determines the authoritative way of reading of the Qur'àn, its correct 
interpretation, and right application. Jjma@‘ tampers with every branch 
of the Shari'ah. Though it cannot directly abrogate the Qur'ànic text 
or tradition, it may indicate that the rule is obsolete. И may throw away 
Strict logical conclusion relating to the authenticity, meaning and applica- 
tion of a text: it may approve a tradition which strict criticism rejects. 


Ijmà' played a vital role in closing the gate of ijtihad. Тһе agreed 
decisions of the second and third centuries were irrevocable. Jjtihad 
was exercised on points not yet settled by ijma‘. This continued in every 
generation; the scholars of subsequent generations commented on or 
explained the decisions of the early generations. Henceforth the gate of 
ijtihad was closed, though some scholars at various times claimed to be 
mujtahid. There is a certain analogy between the decisions taken on thc 
basis of ijma‘ and those taken by the councils of Christian church. 
Ijmà' in Islam became the touchstone of heresy. 


Islam is both authoritarian and democratic. provided thc political 
sense of the term 'democracy' is not stressed. In religious matters all 
Muslims are equal and the ultimate control rests with the conscience of the 
people, i.e. vox populi, expressed will of the community. This ic not 
measured by the counting of votes or majority, but manifests itself “Бу the 
slow accumulating pressure of opinion over a long period of time." 
Some have tried to limit ijmà' to the consensus of the scholars. But it 
proved futile against the public opinion in the case of coffee-drinking held 
unlawful like wine-drinking by the *ulamà' of Egypt. 


There has been a controversy between the conservatives and the 
modernists over the character of ijmà'. ljmà' is not a liberal principle; 
it is a principle of authority. It provides authority for the things not 
covered by the rules in the Qur'àn and the tradition. The classical theo- 
logians and the Wahábls sought to confine ijmà' to the first generation. 
The modernists, on the other hand, considered it a liberal and progressive 
principle and attempted to justify it in all ages. Being a principle of 
authority, ijmà' used to narrow the range of faith and practice, and being 
a principle of toleration it rests upon the consensus of the whole commu- 
nity. It has done a great deal to minimize divergence among the Muslim 
community. 
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Islam is sometimes called a totalitarian religion. In fact, all reli- 
gious ideas which have their bearing on outlook, human mind, and 
human will are totalitarian. They seek to impose their standards, values 
and ru'cs upon a!l social activities and institutions. But it is remarkable 
that the totalitarianism of religion is “ап easy yoke." The religious autho- 
rities recognize the value and personality of individual, and allow con- 
siderable range of liberty. The liberty in Islam is further extended by the 
looseness of its organization, the absence of hierarchy and toleration of 
differences. It sought to curb the communication and spread of dangerous 
thought to the individual, to the purity of doctrine, and to the salvation of 
the community. Dangerous thought cannot dominate in a society which 
recognizes ijma‘ as normative.7® 


VIII 


To sum up, Shah Wall Allah, being a liberal orthodox and 
enlightened progressive thinker, rejects the orthodox theory of total ijma’. 
He regards а law sanctioned by the shurá and enforced by the caliph as 
ўта". Sayyid Ahmad khan throws doubts on the classical theory. He 
validates ijmà' provided it is supported by the Qur'an or the Sunnah. 
In other words, he considers it a secondary or confirmatory source. 
‘Ubayd Allah Sindhi has projected almost the same vicw as held by Shah 
Wali Allah. He sharply distinguished between the Sunnah and ijmà'. 
Muhammad Iqba! regards the decisions of the elected legislative assembly 
as ijmà' of the Muslim community. He desires to make it a permanent 
and weil-oraganized institution. Muhammad 'Abduh holds the same view. 
He considers the elite of the Muslim society competent for ijma‘. They 
represent the community in the elected legislature and the agreement 
on a certain rule amounts to the ijma‘ of the community. Ziya Gökalp 
classifies the Shart*ah into dogmatic and social. ‘Urf (mores) represents 
the social aspect which is subject to change. Jjmá' falls under this cate- 
gory. The former is rigid and permanent. Gibb considers ijmá' an 
agreement of the whole community. Tt emerges spontaneously in the form 
of general will after the lapse of time. 


Change in the classical theory of ijmá' is a feature common to all 
fresh interpretations.?9 Change, of course, is a pressing need of the 
Muslim society in modern times. Modernists are utilizing ijmá' as an 
instrument for bringing about change in society. Th's indeed can be done 
by degrees through the process of ijma‘ in course of time. But kalei- 
doscopic change cannot be related to ijmá'. The change to be brought 
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about by ijmà' is slow and imperceptible. Modernists may Islamicize 
some secular institutions borrowed from the West through ijma‘ modernism 
theory, but that would not be an ijmà' in its true sense. Professor Leo- 
nard Binder has minutely examined this question showing its subsequent 
dangers to Islamic tradition.$9 
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CONCLUSION 


In the preceding chapters, we have reviewed at length the doctrine 
of ўта" in Islam. The classical theory portrays it as a total agreement 
of the community or of the scholars. The classical jurists dilated on it 
with all its implications. “They raised important questions with regard 
to its conception. definition, competence. period, procedure and applica- 
bility, and sought to present the theory in its complete form. 


There are, however, a number of points that are lacking in the 
classical theory. The most siginificant of them is the absence of a machinery 
for its practical functioning. The classical theory presents ijmà' as a purely 
informal activity of the scholars in their private and individual capacity 
with no definite organization and specific procedure. Further, it is con- 
tent to describe certain qualifications for the competence of ijmda‘; it does 
not indentify the persons in whom these qualifications were actually found 
and who could be considered competent for it in its true sense. The con- 
dition of ‘total agreement’ of the scholars has again been condumned by the 
opponents. The unanimous agreement of the community is confined to 
the essentials of religion. The consensus of the scholars has been presented 
as the ijmà' of «he community. This has also not been universally recog- 
nized. Those who dcfined it as an agreement of the whole community, 
like al-Ghazàli. were severely criticized by the classical jurists. А large 
number of questions concerning points of detail are said to have been 
covered by ijmàá'. Such questions are, in fact, supported by tacit ijmàa' 
communicated verbally. The validity of the tacit іта" is already disputed. 
The most objectionable point that strikes the modern mind is that the 
classical theory neglects in іта" the intelluctual elite and and the masses 
which constitute the bulk of the community. In certain situations the masses 
and the public opinion practically by-pass the agrcement of the scholars, 
and the scholars themselves recognize it with the passage of time by their 
practice. Can it be characterzicd as ijmá' ? The objections raised by the 
exponents of ijma‘ themselves, let alone the opponents, indicate that the 
classical theory of ўта’ was not recognized in full even during its formative 
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period. Because of its purely theoritical nature and perhaps for want of 
some definite practicable machinery it could not be utilized to reform the 
Muslim society. 


The doctrine of ijmà'. of course, played a fundamental and signi- 
ficant role in conserving the past heritage and formation of institutions in 
Islam. It served asa unifying force, like some parallel institutions in other 
religions, in the Muslim community. It engendered unity and solidarity 
in the whole system of law, dogma and rituals. Creating unity in diversity 
was the principal function of ijma‘ in the medieval times. And 
probably for this purpose this principle, though forward-looking and 
progressive in its early stages, was theorized in a retrospective manner 
and it went a long way towards the fulfilment of this objective. 


It seems that the concept of ijmà' originally began as a theory of 
the will of the community. This theory continued for a certain period of 
time until the rise of scholars as a pressure group in the Muslim society. 
With their dominance in religious sphere, and with the separation of reli- 
gion from politics in practice, the scholars were regarded as representing 
the will of the community. Another reason may be that the ‘шата’ in 
the medieval times almost constituted the whole of the educated class and 
the intellectual elite of the society. The masses mostly relied on them in 
different matters, specially in religious affairs. The consciousness of 
common men in the affairs of society, whether religious, political, or social, 
grew fast in modern times. Allegiance to a single authority, a chief 
characteristic of the medieval period, was replaced by allegiance to the 
public will. Hence the modern mind is not convinced of the classical 
definition of ijma‘ which shows the hierarchy of the scholars in Islam. 
Modernists seek to employ it as a ‘tool of reform.’ Influenced by the uni- 
versal democratic trend in thinking, they identify public opinion, public 
will, opinion of the intellectual elite of the society, and the enactments 
of representative assemblies of the Muslim countries with the ijma’ of the 
community. There are of course people who take it only as a unifying and 
conserving authority. They see little hope of reform through ijma‘ in 
view of its classical definition. 


We think the ‘ulama’ or the specialists provoke public opinion to 
form a consensus on a given question by their expert opinion. And 
if they are agreed, it certainly constitutes ўта", though only tentatively, 
unless it is confirmed by the will of the community, i.e. by practically re- 
cognizing or rejecting it in course of time. The classical theory recognizes 
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the opinion of the masses and intellectuals only in respect of essentials or 
in questions directly relating to them. But it recognizes the consensus of 
the scholars alone on questions of purely academic and technical nature. 
The masses do not come into the picture. We are of the view that even 
on such questions the ijmd‘ of the scholars may be accepted in a tentative 
manner to be finally approved of by the will of the community at large. 


In the present political situation, the division of Muslim community 
into a number of national states has created fresh problems for the for- 
mation of ijma‘. There are problems which are of purely religious nature 
and require the assent of the universal community. Others relate to a 
local situation obtaining in a Muslim country. What should be the pro- 
cedure of reaching ijmà' on both these types of questions? We are of 
opinion that questions of universal nature may Бе discussed on inter- 
national level in a meeting of experts who represent different Muslim coun- 
tries. The consensus arising out of their deliberations may form a tentative 
ijmà' of a functional nature. It will be regarded as permanent when 
confirmed by the universal community. As to the ijma‘ on questions of. 
parochial nature, the specialists or elite of the society, as th: case may be, 
of a particular Muslim country may form a consensus, by their mutual 
discussion, say in a national assembly, which will be of a temporary nature. 
This can be confirmed or rcjected in course of time by the will of the local 
community. It is worthy of remark that both types of ijmà', local and 
universal, will function as a temporary measurc, subject to the acceptance 
or rejection by the universal or local community in the long run. 


Ijmà', it may bc noted, is not retrospective by nature, as the clas- 
sica] theory depicts it. Originally it started as a forward looking and pros- 
pective phenomenon. Modern researches of the early period show that 
iima‘ in pre-Shafi'l period was an on-going process, liable to be changed 
with the change of conditions. It exercised a check against the fallibility 
of the new content which emerged in the wake of ijtihad - ijma' activity. 
With the cessation of original thinking in law and suspension of the acti- 
уйу of ijtihad, it became inert by degrees, and ultimately а custodian of 
tradition. But it can be utilized for the benefit of Muslim society by 


taking it back to its original conception. 
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